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IV 
STATEMENT OF JURISDICTION 
This appeal was within the appellate jurisdiction of the Utah Supreme Court 
pursuant to Utah Code Ann. § 78-2-2 (3XJ).1 The case was transferred to the Court of 
Appeals pursuant to Utah Code. Ann. § 78-2-2 (4) by an order dated November 8, 2007. 
The Court of Appeals has jurisdiction pursuant to Utah Code Ann. § 78-2a-3 (2)(j).2 
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Whether J.J. Hunan, Inc ("Hunan") and Alan Knox's ("Knox") notice of 
appeal was governed by the thirty day time limit or the ten day unlawful detainer time 
limit where this case involves claims and a counterclaim other than unlawful detainer. 
This issue was not addressed by the trial court and therefore no standard of review 
is applicable. This Court ordered the parties to address this issue in their opening briefs. 
2. Whether the trial court incorrectly interpreted the lease by holding that RCC 
was entitled to terminate its lease with Hunan without giving Hunan written notice of its 
default in rent payments and an opportunity to cure the default as required by the lease. 
The trial court's interpretation of a contract is a legal conclusion reviewed for 
correctness. Pack v. Case, 2001 UT App 232, f 16, 30 P.3d 436. Hunan preserved this 
issue on appeal during the trial before Judge Ludlow. (R. 525; Trial Trans. 154-155; 287-
289.) 
1
 This section has been recodified as U.C.A. 78A-3-102 (3)(j). 
2
 This section has been recodified as U.C.A. 78A-4-103 (2)(j). 
1 
3. Whether the trial court erred in holding that Hunan was in unlawful detainer 
of the premises, thereby entitling RCC to treble damages, where Hunan was never given 
written notice of default in rent payments or the opportunity to cure the default as 
required by the lease and where RCC failed to comply with the unlawful detainer statute's 
provisions which required that Hunan be given notice and the opportunity to cure. 
This issue presents a question of statutory construction which is reviewed for 
correctness. Aris Vision Inst., Inc. v. Wasatch Prop. MgmU Inc., 2006 UT 45, ^ j 7, 143 
P.3d 278. Hunan preserved this issue on appeal during the trial before Judge Ludlow. 
(R. 525; Trial Trans. 158; 289-290; 294-294.) It was also preserved on appeal in Hunan's 
Memorandum in Support of Motion for Relief from Order of Restitution. (R. 70-74.) 
4. Whether the trial court erred in releasing RCC's possession bond back to 
RCC prior to ruling on whether Hunan was in unlawful detainer of the premises. 
This issue presents a question of statutory construction which is reviewed for 
correctness. Aris Vision Inst., Inc., 2006 UT 45, |^ 7. Hunan preserved this issue on 
appeal in its Memorandum in Opposition to Plaintiffs Motion for Order Releasing 
Plaintiffs Possession Bond. (R. 104-105.) 
5. Whether the trial court erred in denying Hunan's Motion to Amend 
Counterclaim based on Hunan's failure to file its Request to Submit earlier where Hunan 
filed a timely Motion to Amend Counterclaim and where Utah Rule of Civil Procedure 
7(d) does not require that a request to submit be filed by a specific deadline. 
2 
A trial court's denial of a motion to amend is reviewed for abuse of discretion 
resulting in prejudice. Berkshires, L.L.C. v. Sykes, 2005 UT App 536, J^ 11, 127 P.3d 
1243. Hunan preserved this issue on appeal in its Memorandum in Support of Motion to 
Amend Counterclaim. (R. 191-201.) 
6. Whether the trial court abused its discretion in holding that Hunan waived 
its claim for breach of the lease against RCC where Hunan did not intend to relinquish its 
breach of lease claim against RCC and where RCC should not have been allowed to 
invoke the equitable waiver defense where it had "unclean hands." 
The trial court's application of legal propositions to the facts in waiver cases is 
afforded very broad discretion. Living Scriptures, Inc. v. Kudlik, 890 P.2d 7, 10 (Utah 
Ct. App. 1995). Hunan preserved this issue on appeal during the trial before Judge 
Ludlow. (R. 525; Trial Trans. 285-286.)3 
STATEMENT OF DETERMINATIVE LAW 
Utah Rule of Appellate Procedure 4 (a) 
(a) Appeal from final judgment and order. In a case in which an appeal is 
permitted as a matter of right from the trial court to the appellate court, the notice of 
appeal required by Rule 3 shall be filed with the clerk of the trial court within 30 days 
after the date of entry of the judgment or order appealed from. However, when a 
judgment or order is entered in a statutory forcible entry or unlawful detainer action, the 
notice of appeal required by Rule 3 shall be filed with the clerk of the trial court within 10 
days after the date of entry of the judgment or appealed from. 
3
 Citation conventions in this brief are as follows: "R." refers to the record on appeal, 
"Trial Trans." refers to the trial transcripts designated at pages 524 and 525 of the record on 
appeal, "Add. Exh." refers to an exhibit in this briefs Addendum. 
3 
Utah Rule of Civil Procedure 7 (d) 
(d) Request to submit for decision. When briefing is complete, either party may 
file a "Request to Submit for Decision." The request to submit for decision shall state the 
date on which the motion was served, the date the opposing memorandum, if any, was 
served, the date the reply memorandum, if any, was served, and whether a hearing has 
been requested. If no party files a request, the motion will not be submitted for decision. 
Utah Code Ann. § 78-36-3 (l)(c)4 
Unlawful detainer by tenant for term less than life. 
(c) when he continues in possession, in person or by subtenant, after default in the 
payment of any rent and after a notice in writing requiring in the alternative the payment 
of the rent or the surrender of the detained premises, has remained uncomplied with for a 
period of three days after service, which notice may be served at any time after the rent 
becomes due; 
Utah Code Ann. § 78-36-10 (3)5 
Judgment for restitution, damages, and rent - Immediate enforcement - Treble 
damages. 
(3) The judgment shall be entered against the defendant for rent, for three times the 
amount of the damages assessed under Subsection (2)(1) through (2)(c), and for 
reasonable attorneys' fees, if they are provided for in the lease or agreement. 
STATEMENT OF THE CASE 
I. Nature of the Case 
This case involves a landlord's breach of a lease with its tenant. RCC and Hunan 
entered into a lease agreement whereby RCC agreed to perform certain landlord work to 
prepare a space for Hunan to occupy. RCC failed to perform the work the lease required, 
but nevertheless turned the premises over to Hunan as if all of its work had been 
4
 This section has been recodified as U.C.A. § 78B-6-802. The previous section was in 
effect at the time of this case and Hunan will therefore cite the previous section in this brief. 
5
 This section has been recodified as U.C.A. § 78B-6-811. The previous section was in 
effect at the time of this case and Hunan will therefore cite the previous section in this brief. 
4 
completed. Since RCC failed to prepare the space like it had expected, Hunan was left 
with no choice but to have its own contractor complete RCC's work at an expense of 
roughly $58,000 for which RCC has yet to reimburse or credit Hunan. The situation 
between the parties deteriorated when RCC terminated the lease with Hunan because 
Hunan had allegedly breached the lease by paying its rent late for three consecutive 
months even though RCC failed to provide Hunan with notice of its alleged default and 
the opportunity to cure it as provided by the lease. RCC filed this action in 2005 to evict 
Hunan for unlawful detainer and to enforce a personal guarantee against Knox for 
Hunan's alleged breach. 
II. Course of Proceedings 
RCC filed a complaint alleging unlawful detainer, breach of lease and breach of 
personal guaranty against Hunan and Alan Knox in the Fifth Judicial District Court. 
Hunan and Knox answered the complaint and counterclaimed against RCC for breach of 
the lease agreement based on RCC's failure to complete the landlord work specifically 
contemplated by the lease. 
Prior to the trial court's deadline for amending pleadings, Hunan and Knox filed a 
Motion to Amend their Counterclaim in order to add claims for breach of the lease 
against RCC for improperly terminating the lease with Hunan and a claim for conversion 
where RCC would not return Hunan's property that remained on the premises. A bench 
trial was held before Judge Eric A. Ludlow on November 28-29, 2006. 
5 
i n . Disposition in the Court Below 
In May of 2005, the trial court issued an Order of Restitution which granted RCC 
restitution of the premises. Shortly thereafter, the court released and refunded RCC's 
possession bond before ruling on the issue of whether Hunan had breached the lease and 
was in unlawful detainer of the premises. 
In April of 2006, the court denied Hunan and Knox's Motion to Amend 
Counterclaim because Hunan had waited too long to file its Request to Submit for 
Decision and thereby "waived any right to have [its] Motion considered timely filed." It 
is undisputed that Hunan filed its Motion to Amend prior to the deadline for amending 
pleadings. 
At the conclusion of the bench trial, the court agreed to take the matter under 
advisement once the parties submitted proposed findings of fact and conclusions of law. 
After receiving the parties' proposed findings and conclusions, the court issued its own 
Findings of Fact and Conclusions of Law wherein it ruled in favor of RCC, specifically 
concluding that: (1) Hunan waived its claim against RCC for breach of the lease, (2) RCC 
was entitled to terminate the lease with Hunan where Hunan was late with its rent 
payments for three consecutive months, (3) Hunan was in unlawful detainer of the 
premises and RCC was therefore entitled to treble damages. On September 11, 2007, the 
court entered a Judgment against Hunan and Knox. As part of the Judgment, the court 
6 
released Hunan's $5,000 counter bond to RCC. Hunan and Knox then filed this notice of 
appeal on October 10, 2007. 
IV. Statement of Facts 
A. The Lease Agreement 
1. J J. Hunan, Inc. dba J J. Hunan Sum Fun Food, ("Hunan") is a Utah 
corporation which owns and operates restaurants. (R. 22-25.) 
2. Alan Knox is a shareholder of Hunan. (R. 22-25.) 
3. Red Cliffs Corner, L.L.C. ("RCC) is the landlord for a building within the 
Zion Factory Stores shopping center in St. George, Utah. (R. 340.) 
4. On or about November 21, 2003, Hunan and RCC entered into a lease 
agreement (the "Lease") whereby Hunan agreed to occupy a commercial space (the 
"Premises") provided by RCC as the landlord.6 (R. 338; Add. Exh. 1 at 46.) 
5. The Lease includes the following provision regarding the work RCC was 
required to perform as the landlord: 
Landlords Work. Landlord agrees at its sole cost to complete the work in 
the Premises that is to be performed by Landlord, as set forth on Exhibit 
"C" attached hereto ("Landlord's Work"). 
(R. 338; Add. Exh. 1 at 10.) 
6. Exhibit "C" to the Lease Agreement is entitled Landlord's Work and 
includes the following provisions: 
6
 A copy of the Lease is included in the Addendum as Exhibit "A." 
7 
c. Landlord shall provide restroom(s) per all local, state and federal 
codes . . . ; 
d. Landlord shall provide a 200 amp 3 phase, 208,240 volt, 4 
wire electrical service to the rear of the demised premises to 
include all panels and circuit breakers per Tenant's plans and 
specifications; 
f. Landlord shall provide an HVAC system with at least 10 tons 
capacity which shall include all ductwork, exhaust, diffusers 
and thermostats per Tenant's plans and specifications; 
g. Landlord shall provide a water heater for the Premises per 
Tenant's plans and Specifications, Lochinavar CNR-080-075, 
75 gallons/80,000 BTU's; 
h. Landlord shall provide a suspended T-bar ceiling at a height 
of 1 lf -12? per Tenant's plans and specifications; 
i. Landlord shall provide Tenant's underground plumbing 
system per Tenant's plans and specifications; 
j . Landlord shall provide flooring for the demised Premises 
which shall be per Tenant's plans and specifications. 
(collectively the "Landlord's Work")(R. 26; 338; Add. Exh. 1 at 50.) 
7. The Lease provides that its term "shall commence thirty (30) days after the 
Landlord completes the work set forth in Exhibit "C" . . . and tenders possession of the 
Premises to Tenant, or when Tenant opens for business, whichever occurs first [ ]." (R. 
338; Add. Exh. 1 at 9.) 
8. The Lease required that once RCC had completed its Landlord's Work and 
prepared the premises for Hunan's possession, that RCC would send Hunan a "Notice of 
Tender." (R. 338; 345; Add. Exh. 1 at 9-10.) 
8 
9. The Lease provided that within thirty days of receiving RCC's Notice of 
Tender, Hunan had the right to present RCC with a "punch list" of items which RCC had 
failed to complete or performed incorrectly. (R. 338; Add. Exh. 1 at 11.) 
10. The Lease also provides that prior to beginning work on the Premises, 
Hunan "shall deliver to Landlord, for its written approval, all drawings, plans and 
specifications for Tenant's Work or any addition or alteration . . . which approval shall 
not be unreasonably be withheld or unduly delayed." (IdL) 
11. Pursuant to the Lease, Hunan paid a security deposit of $7,600. (R. 342; 
Add. Exh. 1 at 6.) 
12. In connection with the Lease, Knox signed a personal guarantee of 
Hunan's obligations under the Lease. (R. 342.) 
RCC Breaches the Lease 
13. RCC failed to complete the Landlord's Work as required as required by the 
Lease where it did not complete the restrooms, requisite electrical work, install the ten ton 
HVAC system, water heater, T-bar ceiling, underground plumbing system, or flooring. 
(R. 525; Trial Trans. 176-187.) 
14. Notwithstanding its failure to complete the Landlord's Work, RCC sent 
Hunan a Notice of Tender on June, 22, 2004, informing Knox that the Premises would be 
prepared for Hunan's occupancy by July 1, 2004. (R. 338; 345; 524; Trial Trans. 25.) 
9 
15. Knox's contractor, Keith Funk ("Funk") began preparing the design plans 
for Hunan's restaurant space in December of 2003 with the same architectural firm that 
RCC employed. (R. 525; Trial Trans. 174-175.) 
16. Since their common architectural firm had Hunan's design plans, Hunan 
did not send a copy of those plans to RCC. (R. 525; Trial Trans. 158, 293-294.) 
17. Knox sent Funk to the Premises on September 6, 2004, to begin working 
on the specific tenant improvements it needed. (R. 525; Trial Trans. 175.) 
18. When Funk arrived at the Premises he soon found that RCC had failed to 
prepare the space by completing the Landlord's Work. As a result, Funk was required to 
complete the Landlord's Work at Hunan and Knox's expense so that Hunan could have a 
usable space to operate in. (R. 525; Trial Trans. 176-187.) 
19. It cost Funk $58,405.36 to complete the Landlord's Work, which Hunan 
ended up paying for. (R. 26, 525; Trial Trans. 245.) 
20. Funk was instructed to bill any of the Landlord's Work he completed to 
RCC's contractor Watts Construction. (R. 524; Trial Trans. 45.) 
21. Knox believed that Hunan would be reimbursed by RCC for the money it 
spent to pay Funk for the completion of the Landlord's Work. (R. 525; Trial Trans. 216.) 
10 
Modification of the Lease 
22. On or about October 29, 2004, representatives from Hunan and RCC met to 
discuss issues related to rent commencement and Landlord's Work which RCC had not 
completed. (R. 525; Trial Trans. 206-207; 219-220.) 
23. RCC and Hunan agreed to modify the rent commencement date from 
October 1, 2004, to November 1, 2004. Hunan and RCC also agreed that there were a 
few items of remaining Landlord's Work which neither party had completed. RCC 
agreed to complete those items. Finally, the parties agreed that, "Tenant agrees that, other 
than the items [listed above], all of the Landlord's Work is completed, and Tenant accepts 
the Premises as is and waives any and all claims for further Landlord's Work under the 
Lease." (R. 338.) 
24. RCC and Hunan executed an "Agreement Regarding Rent Commencement 
Date and Landlord's Work Under Lease Dated October 22, 2003" (the "Lease 
Modification") on October 29, 2004, to memorialize the amendments to the Lease. (Id.) 
25. The Lease Modification deferred the rent commencement one month, it did 
not, however, abate rent for that month. (R. 525; Trial Trans. 221.) 
RCC Wrongfully Evicts Hunan from the Premises 
26. Hunan began making rent payments in November of 2004 and made each 
monthly payment through February of 2005 along with the late penalties associated with 
each month's rent. (R. 524; 525; Trial Trans. 65-70; 222.) 
11 
27. On February 22, 2005, RCC served Hunan with a letter entitled "Notice of 
Cancellation of Lease," ("Notice of Cancellation") wherein RCC contended that Hunan's 
failure to pay rent on the date it was due for three consecutive months constituted a 
default under the terms of the Lease. (R. 7-9; 86-87.) 
28. The Notice of Cancellation stated further, "You are further notified that, 
under the terms of the Lease, at the expiration of said three days this Lease shall terminate 
without in any way releasing you from your liability under the Lease as to outstanding and 
ongoing rent payments, late fees, interest and attorney's fees as allowed by law." (Id.) 
29. The Notice of Cancellation did not provide Hunan with an opportunity to 
cure its late rent payment. (Id.) 
30. Hunan made the February, 2005 rent payment and associated late penalty 
within ten days of service of the Notice of Cancellation. (R. 525; Trial Trans. 222.) 
31. On March 4, 2008, RCC served Hunan with a "5-Day Notice of 
Termination of Tenancy at Will" ("Notice of Termination") which informed Hunan that 
unless it vacated the Premises within five days of the Notice, it would be in unlawful 
detainer. (R. 10-11.) 
32. The Notice of Termination did not provide Hunan with an opportunity to 
cure its late rent payment. (Id.) 
12 
The Lease's Default Provision 
33. In the event Hunan failed to make a rent payment on time, the Lease 
provides as follows: 
Tenant shall be in material default and breach under this Lease if (i) Tenant 
shall default in the payment as and when due of any Minimum Rent, 
Additional Rent or any other amount required to be paid by Tenant 
hereunder, and such default shall continue for a period often (10) days after 
written notice from Landlord, 
(R. 338; Add. Exh. 1 at 32-33.)(emphasis added). 
34. However, the Lease provide that RCC is not required to provide Hunan 
with an opportunity to cure a late rent payment where: 
[I]f Tenant shall default in the payment of any Rent, or any other sum of 
money due to be paid by Tenant hereunder . . . . and such default shall 
continue to be repeated for three (3) consecutive months . . . . then 
notwithstanding that such default shall have been cured within the period 
after notice as provided by this Section 29, any further or additional default, 
whether of a similar or dissimilar nature, shall be deemed to be deliberate 
and Landlord need not afford Tenant an opportunity to cure any such 
further or additional default as provided by this Section 29, but shall the 
rights, at Landlord's option . . . . to terminate this Lease 
(R. 338; Add. Exh. 1 at 36.)(emphasis added). 
35. Except for the Notice of Cancellation, RCC did not provide Hunan with 
written notice of its failure to pay its rent time coupled with RCC's demand that it make 
its payment within ten days as required by the Lease. (R. 525; Trial Trans, at 223.) 
36. When Hunan was late with its rent payment in February of 2005, RCC 
unilaterally terminated the Lease with Hunan even though it had not provided previous 
13 
written notice to Hunan of its late payment(s) or the opportunity to cure those late 
payments within ten days as contemplated by the Lease. (R. 525; Trial Trans. 104; 287-
289.) 
RCC's Eviction Action Against Hunan and Knox 
37. On March 29, 2005, RCC filed an Eviction Complaint and Personal 
Guaranty Enforcement against Hunan and Knox. (R. 1-12.) 
38. On April 4, 2005, the trial court issued an ex part order setting RCC's 
possession bond amount at $17,152.00. (R. 13.) 
39. Upon RCC's ex parte request to reconsider the bond amount, the court 
reduced RCC's bond amount to $5,000. (R. 21.) 
40. On April 15, 2005, Hunan and Knox served their Answer and 
Counterclaim wherein they contended that RCC breached the Lease by failing to 
complete the Landlord's Work. (R. 22-27.) 
41. On April 20, 2005, RCC posted a $5,000 possession bond. (R. 29.) 
42. That same day the trial court entered an Order of Restitution commanding 
Hunan to vacate the Premises within three days of being served with the Order. The 
Order of Restitution was served on Hunan on May 3, 2005. (R. 60; 70-72; 91-92.) 
43. Hunan vacated the Premises pursuant to the Order of Restitution. 
However, because it was required to leave so quickly, Hunan left equipment, furniture, 
trade fixtures and other personal property it owned on the Premises. (R. 191-192.) 
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44. Hunan requested that RCC release the personal property it left on the 
Premises but RCC refused. (R. 525; Trial Trans. 12.) 
45. On May 26, 2005, the court entered an Order Releasing RCC's $5,000 
Possession Bond. The court entered the Order before ruling on RCC's Complaint or 
ruling on Hunan's counterclaim for breach of the Lease. (R. 100-101.) 
46. The trial court entered a Rule 26 Discovery Plan and Scheduling Order 
which provided that the parties had until July 29, 2005, "to bring any motions to join 
additional parties or to amend any pleadings." (R. 136.) 
47. On July 29, 2995, Hunan and Knox filed a Motion to Amend Counterclaim 
in order to bring an additional breach of Lease claim against RCC as well as a claim for 
conversion where RCC retained and refused to turn over Hunan and Knox's personal and 
leased property. (R. 156-164.) 
48. Pursuant to Utah Rule of Civil Procedure 7 (d), Hunan and Knox filed a 
Request to Submit for Decision with the court on January 13, 2006. (R. 180-181.) 
49. On April 5, 2006, the trial court entered an Order Denying Defendants' 
Motion to Amend Counterclaim. The court's Order ruled: 
Because Defendants waited nearly six months to file their Request to 
Submit for Decision, they have waived any right to have their Motion 
considered timely filed, and their Motion must be treated as though it was 
more recently filed. 
* * # 
Under Utah law, Defendants have failed to meet their burden to have their 
Motion granted. They "sat on their rights" and appear to have abandoned 
their Motion 
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(R. 256-257.) 
50. The trial court conducted a bench trial on RCC's Complaint and Hunan's 
Counterclaim on November 28-29, 2006. (R. 336-337.) 
51. On April 10, 2007, the trial court entered Findings of Fact and Conclusions 
of Law. In its Findings and Conclusions, the trial court concluded that: (1) Hunan waived 
its claim against RCC for breach of the Lease where it intended to waive its claim, (2) 
RCC had the right to terminate the Lease with Hunan where Hunan paid its rent late for 
three consecutive months; and (3) that Hunan was in unlawful detainer of the Premises 
and RCC was therefore entitled to statutory treble damages. (R. 340-375.) 
52. On September 11, 2007, the trial court entered a Judgment against Hunan 
and Knox in the amount of $113,298.65. (R. 412-413.) 
53. The Judgment included $51,596.85 in treble damages based on Hunan's 
alleged unlawful detainer. (Id.) 
54. Hunan and Knox filed a Notice of Appeal on October 10, 2007. (R. 437.) 
The Timeliness of the Appeal 
55. On November 21, 2007, this Court issued a Sua Sponte Motion for 
Summary Disposition notifying the parties that Hunan and Knox's appeal was being 
considered for summary disposition due to untimely filed notices of appeal and cross-
appeal. 
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56. This Court directed the parties to file a memorandum explaining why 
summary disposition should, or should not, be granted by the Court. 
57. Both parties filed their memorandums with the Court on December 10, 
2007. 
58. On December 18, 2007, this Court issued an Order withdrawing the 
previous Sua Sponte Motion for Summary Disposition. The Court ordered that both 
parties address the timeliness of the appeal in the briefs. 
SUMMARY OF ARGUMENT 
This Court has jurisdiction of this appeal where Hunan and Knox's notice of 
appeal was governed by the thirty day time limit of Utah Rule of Appellate Procedure 4. 
Utah court have held that when a case involves claims other than unlawful detainer, the 
general thirty day time limit to appeal applies rather than the ten day period applied 
exclusively to an unlawful detainer action. This case involves more claims than merely 
one for unlawful detainer. RCC's Complaint included a claim for enforcement of a 
personal guaranty against Knox and Hunan and Hunan and Knox counterclaimed for 
breach of the Lease against RCC. Accordingly, this case presents a myriad of claims and 
the thirty day time limit applies in this case rendering Hunan and Knox's appeal timely. 
Having established that the Court has jurisdiction over this appeal, Hunan and 
Knox contend that the trial court abused its discretion in concluding that Hunan waived 
its claim for breach of the Lease against RCC where the evidence demonstrates that 
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Hunan did not intended to relinquish its right to require RCC to complete the Landlord's 
Work. Moreover, Utah law is clear that in order to invoke an equitable defense such as 
waiver, a party must have "clean hands." In this case, RCC breached the Lease by failing 
to complete the Landlord's Work. Furthermore, notwithstanding the fact it had not 
completed the Landlord's Work, RCC sent Hunan a Notice of Tender stating that the 
Premises was ready for Hunan to occupy. Hunan contends that these undisputed facts 
demonstrate that RCC did not have "clean hands," and therefore should not have been 
permitted to invoke the equitable defense of waiver. 
The trial court should also be reversed where it incorrectly interpreted the Lease by 
holding that RCC was entitled to terminate the Lease with Hunan. The Lease provides 
that Hunan would be in material default and breach of the Lease only if it was late with its 
rent for a period often days after written notice from the Landlord. Accordingly, since 
RCC did not send Hunan written notice upon each of Hunan's late rent payments and a 
ten day opportunity to cure, Hunan did not breach the Lease by its own terms. 
However, the trial court incorrectly interpreted the Lease where it looked to the 
Lease's provision which grants RCC the right to terminate the Lease without affording 
Hunan the opportunity to cure if Hunan defaulted in the payment of its rent for three 
consecutive months. This Lease provision presumes, however, that Hunan has in fact 
"defaulted" by failing to pay its rent despite receiving written notification and an 
opportunity to cure from RCC upon each of the three consecutive late payments. It is 
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only upon Hunan's failure to cure its late rent payment, despite written notice and the 
opportunity to cure for three consecutive months, that the provision permitting RCC the 
right to terminate the Lease is triggered. Where RCC failed to satisfy the written notice 
and cure requirement the trial court incorrectly interpreted the Lease by holding that RCC 
rightfully terminated the Lease. In addition, RCC should not have considered Hunan's 
rent late where it should have credited Hunan with $58,405.36, which represents Hunan's 
cost of completing the Landlord's Work. 
The trial court should also be reversed where it incorrectly held that Hunan was in 
unlawful detainer of the Premises. As set forth above, Hunan did not breach the Lease 
and was therefore entitled to remain on the Premises. Accordingly, Hunan did not 
unlawfully detain the Premises. However, even if this Court rules that Hunan was in 
breach, RCC failed to comply with the unlawful detainer statute's requirement that Hunan 
be given written notice and an opportunity to cure, and therefore RCC's eviction of 
Hunan was improper. For these reasons, the trial court's award of treble damages to RCC 
should also be reversed. 
The trial court should also be reversed where it incorrectly released RCC's 
possession bond to RCC prior to determining whether Hunan was in unlawful detainer of 
the Premises. Utah's unlawful detainer statute requires that a landlord post a possession 
bond in order to provide the tenant with security in the event the court ultimately 
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concludes the tenant was not in unlawful detainer. The trial court's release of the bond in 
this case undermines the purpose of the bond and is therefore incorrect. 
Finally, the trial court also abused its discretion by not permitting Hunan the 
opportunity to amend its counterclaim. It is undisputed that Hunan and Knox filed their 
Motion to Amend Counterclaim prior to the deadline for amending pleadings. However, 
the trial court denied the Motion because Hunan and Knox allegedly waited too long to 
file their Request to Submit for Decision. Hunan and Knox contend that the court's 
denial of their Motion to Amend was clearly erroneous where Utah Rule of Civil 
Procedure 7 (d) does not require that a request to submit be filed by a particular deadline. 
ARGUMENT 
I. THE THIRTY DAY TIME LIMIT GOVERNING NOTICE OF APPEALS 
APPLIES IN THIS CASE AND HUNAN AND KNOX'S NOTICE OF 
APPEAL WAS THEREFORE TIMELY 
This Court has jurisdiction to consider Hunan and Knox's appeal where their 
notice of appeal was timely filed. An appellate court has jurisdiction to hear an appeal 
only if a timely notice of appeal was filed. Miller v. USAA Cas. Ins. Co., 2002 UT 6, ^ | 
21, 44 P.3d 663. In this case, Hunan and Knox's appeal was timely where the thirty day 
time limit for filing a notice of appeal applies even though RCC's Complaint included a 
claim for unlawful detainer. 
Utah Rule of Appellate Procedure 4 (a) governs the time for filing a notice of 
appeal and provides: 
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In a case in which an appeal is permitted as a matter of right from the trial 
court to the appellate court the notice of appeal required by Rule 3 shall be 
filed with the clerk of the trial court within 30 days after the date of entry of 
the judgment or order appealed from. However, when a judgment or order 
is entered in a statutory forcible entry or unlawful detainer action, the notice 
of appeal required by Rule 3 shall be filed . . . within 10 days after the date 
of entry of the judgment or order appealed from. 
Utah R. App. P. 4 (a) (2008). When interpreting Rule 4 (a), Utah courts have held that 
the thirty day time limit applies even where a complaint alleges unlawful detainer if the 
case involves additional claims. 
In Fashions Four Corp. v. Fashion Place Associates, 691 P.2d 830, 831 (Utah 
1984), the plaintiff filed a complaint alleging four causes of action including forcible 
entry and detainer along with breach of a lease. The complaint sought damages including 
treble damages for the unlawful detainer and damages for breach of the lease as well. Id. 
The defendant answered and asserted a counterclaim of wrongful reoccupation. Id. The 
trial court ruled in favor of the plaintiff and the defendant appealed. Id. The plaintiff 
alleged that the Utah Supreme Court did not have jurisdiction to hear the defendant's 
appeal where it did not file its notice of appeal within ten days as required in cases 
involving forcible entry and unlawful detainer. Id. 
The Utah Supreme Court rejected the plaintiffs argument and held that the 
defendant's appeal was timely. The court held that the general thirty day time limit 
applied in the case even though the plaintiff alleged forcible entry and unlawful detainer. 
Id. The court noted that because of the "hybrid nature of the plaintiffs action" along with 
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the defendant's counterclaim which included additional claims, the general thirty day time 
limit applied rather than the ten day period. Id- at 831-832. 
RCC has relied on Brandlev v. Lewis, 92 P.2d 338 (Utah 1939), in support of its 
contention that the ten day appeal period applies. However, Brandlev is inapposite to this 
case where the defendant's answer to the unlawful detainer complaint did not raise or 
inject any other issue. Id- at 339. Unlike Brandlev, Hunan and Knox have raised and 
injected other issues into this case in addition to those raised by RCC. Hunan and Knox 
have counterclaimed against RCC for breach of the Lease in addition to answering RCC's 
unlawful detainer claim. (R. 22-27.) Moreover, RCC's Complaint does not just seek 
relief for unlawful detainer, but also sought to recover for breach of the Lease against 
Knox as a personal guarantor. (R. 1-6.) 
This Court possesses jurisdiction to consider the present appeal where the thirty 
day time limit applies to this case. While Rule 4 (a) does require that an appellant file a 
notice of appeal within ten days in a statutory forcible entry or unlawful detainer action, 
Utah law is clear that if the action contains issues in addition to unlawful detainer, the 
thirty day time for filing a notice of appeal applies. Accordingly, where this case involves 
RCC's claim for the enforcement of a personal guarantee based on Hunan's alleged 
breach of the Lease and Hunan and Knox's counterclaim for breach of the Lease against 
RCC, the thirty day period applies and the notice of appeal was timely. 
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H. THE TRIAL COURT ABUSED ITS DISCRETION IN CONCLUDING 
THAT HUNAN WAIVED ITS CLAIM FOR BREACH OF THE LEASE 
WHERE HUNAN DID NOT INTEND TO RELINQUISH ITS CLAIM 
AGAINST RCC AND WHERE RCC DID NOT HAVE THE CLEAN 
HANDS NECESSARY TO INVOKE THE WAIVER DEFENSE 
The trial court should be reversed where it concluded that Hunan had waived its 
claim against RCC for breach of the Lease. The elements of waiver are: "(\) an existing 
right, benefit, or advantage; (2) knowledge of the existence of that right, benefit or 
advantage; and (3) an intention to relinquish the right, benefit, or advantage." Living 
Scriptures, Inc. v. Kudlik, 890 P.2d 7, 9 (Utah Ct. App. 1995)(internal citations omitted). 
Even though an appellate court affords a trial court broad discretion in its application of 
legal propositions to the facts in waiver cases. Id at 10. 
Hunan contends that the trial court abused its discretion in concluding that Hunan 
satisfied the third element by intending to relinquish its right to pursue a claim against 
RCC for breach of the Lease. Additionally, even if this Court holds that Hunan waived 
its claim against RCC, the trial court abused its discretion where RCC should not have 
been allowed to invoke the equitable doctrine of waiver where it had "unclean hands.'5 
A. Hunan Did Not Waive Its Claim For Breach Of Lease Against 
RCC Where It Did Not Intend To Relinquish That Claim 
Hunan did not intend to relinquish its claim against RCC and therefore the trial 
court abused its discretion in concluding that Hunan waived its claim. Hunan does not 
challenge the trial court's conclusion that the first two elements of waiver were present; 
namely, (1) Hunan had the right to challenge the sufficiency of the Landlord's Work and 
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pursue a claim against RCC for its failure to perform the work, and (2) that Hunan knew 
about that right. Hunan does challenge, however, the trial court's conclusion of law that 
it had intended to relinquish its right to pursue a claim against RCC for breach of the 
Lease where its conduct in this case does not "evince in some unequivocal manner an 
intent to waive" or prove inconsistent with its intent to pursue a claim against RCC. 
The trial court concluded that Hunan waived its claim against RCC based on the 
following: (1) Hunan failed to deliver two sets of plans to RCC for its written approval 
within thirty days of executing the Lease as required by the Lease (r. 370,); (2) RCC did 
not present RCC with a punch list of items for the Landlord to repair within thirty days of 
receiving RCC's Notice of Tender (r. 371,); (3) Hunan took physical possession of the 
Premises which is conclusive evidence that Hunan accepted the Premises in the condition 
as called for by the Lease (r. 371,); and (4) RCC and Hunan entered into the Lease 
Modification wherein Hunan accepted the Premises as is and indicated that all of the 
Landlord's Work was complete. (R. 372.) While Hunan does not challenge these factual 
findings, Hunan contends that it presented evidence at trial which contradicts the trial 
court's conclusions, thereby evidencing that Hunan did not intend to relinquish its claim 
against RCC. 
First, Hunan introduced evidence that it submitted its design plans to RCC's 
architect within thirty days of executing the Lease. Hunan's contractor, Funk, testified 
that RCC's architect had Hunan's plans by December 22, 2003, which is within thirty 
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days of when RCC executed the Lease. (R. 525; Trial Trans. 174-175; Add. Exh. 1 at 
46.) Accordingly, there is evidence that Hunan supplied its plans to RCC's architect as 
provided by the Lease. 
Second, the Lease Modification evidences Hunan's intent to preserve and pursue 
its claim against RCC not relinquish it. Once Funk and Knox realized that RCC had 
failed to prepare the Premises as outlined by the Lease's Landlord's Work provision, they 
requested a meeting with representatives of RCC in order to discuss their specific 
concerns. (R. 524; 525; Trial Trans. 58; 206.) After their meeting, the parties executed 
the Lease Modification, which specifically provides that RCC would complete certain 
items of the Landlord's Work. (R. 524; 525; Trial Trans. 58; 206.) Hunan contends that 
the Lease Modification does not evidence its intent to waive its claim against RCC, but 
rather evidences its dissatisfaction with RCC and its intent to ensure that RCC complied 
with the terms of the Lease. 
Additionally, the plain language of the Lease Modification does not evidence 
Hunan's intent to waive its claim against RCC. The Lease Modification provided that 
RCC would provide the 10 ton HVAC unit as originally contemplated as well as repairing 
the roof and a top plate. (R. 338; 350.) The Lease Modification also stated that Hunan 
agreed that all of the Landlord's Work was completed and 'Tenant accepts the Premises 
as is and waives any and all claims for further Landlord's Work under the Lease." (Id.) 
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Accordingly, pursuant to the Lease Modification, Hunan only agreed to waive claims for 
"further Landlord's Work" i.e., it would not pursue a claim against RCC for those items 
set forth in the Lease Modification or any future work that RCC undertook. However, 
nothing in the Lease Modification expressly provides that Hunan was waiving all claims 
for RCC's failure to complete the Landlord's Work. (Id.) 
The Utah Supreme Court has held that "[t]o constitute waiver, one's actions or 
conduct must be distinctly made, must evince in some unequivocal manner an intent to 
waive, and must be inconsistent with any other intent." Soter's, Inc. v. Deseret Fed. Sav. 
& Loan Ass'n. 857 P.2d 935, 938 (Utah 1993). In this case, Hunan did not "distinctly" 
manifest its intent to waive its right to pursue a claim against RCC for its failure to 
complete the Landlord's Work. While Hunan did take possession of the Premises and 
failed to provide RCC with a punch list within thirty days of receiving the Notice of 
Tender, Hunan did ensure that RCC's architect had a copy of its design plans within thirty 
days of the Lease's execution and protected its right to pursue a claim against RCC for its 
failure to complete the Landlord's Work in the Lease Modification. Accordingly, the trial 
court abused its discretion in concluding that the third element was satisfied. 
B. RCC Should Not Have Been Allowed To Invoke The Equitable 
Defense Of Waiver Where It Had Unclean Hands By Virtue Of 
Its Breach Of The Lease 
The trial court abused its discretion in permitting RCC to invoke the equitable 
defense of waiver against Hunan where it had unclean hands. RCC's unclean hands 
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preclude it from asserting their equitable defense of waiver. Utah courts traditionally 
limit the application of equity to cases of waiver. Buckner v. Kennard, 2004 UT 78 99, f^ 
57, P.3d 842. The Utah Supreme Court has held, "[i]t is inherent in the nature and 
purpose of equity that it will grant relief only when fairness and good conscience so 
demand . . . equity does not reward one who has engaged in fraud or deceit in the business 
under consideration, but reserves its rewards for those . . . who have come into court with 
clean hands. Jacobson v. Jacobson, 557 P.2d 156, 158 (Utah 1977). In short, "a party 
seeking equity must do so with clean hands." Pledger v. Gillespie, 1999 UT 54, ^ f 21, 982 
P.2d 572. 
In Pledger, a medical provider sued an insured patient to collect unpaid bills. Id. at 
T[ 2. The medical provider ultimately received payment from the patient's insurance 
company yet pursued legal action against the patient for accrued interest. Id- at j^ 4. The 
patient's insurance company filed a motion to compel arbitration but the medical provider 
responded by arguing that the company had waived its right to arbitrate. Id- at ^ 10. The 
trial court denied the motion to compel arbitration and held that the company had waived 
its right to compel arbitration due to its delay in seeking to compel arbitration. Id. 
On appeal, the Utah Supreme Court reversed the trial court and held that the 
insurance company had not waived its right. Id. at f 24. The court held that it refused to 
entertain the medical provider's equitable defenses of laches and waiver under the 
doctrine of unclean hands. Id. at f 21. The court noted that it was the provider who 
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"instigated and advanced the litigation" in violation of his agreement with the patient by 
seeking payment for his services in excess of the reduced fee and from the patient 
directly, id. The court cited its previous holding in LHIW, Inc. v. DeLorean, 753 P.2d 
961, 963 (Utah 1988), that "a party seeking equity must do so with clean hands." 
As in Pledger, RCC should have been precluded from asserting the equitable 
defense of waiver where RCC did not come to the court with clean hands based on its 
breach of the Lease by failing to complete the Landlord's Work. The Lease specifically 
provides that RCC was required to provide: (1) restrooms; (2) certain electrical services; 
(3) a 10 tons HVAC system; (4) a water heater, (5) T-bar ceiling; (6) underground 
plumbing system; and (7) flooring. (R. 338; Add. Exh. 1 at 50.) RCC failed to provide 
these items. 
At trial, Rene Daniels ("Daniels"), the director of leasing for Zion Factory Stores 
and RCC, testified that RCC did not complete the Landlord's Work set forth in the Lease. 
(R. 524; Trial Trans. 40-43.) Becky Pendleton ("Pendleton"), operations manager for 
RCC, also testified that RCC neither provided nor paid for the restrooms, electrical work, 
water heater, T-bar ceiling, underground plumbing, or flooring as required by the Lease. 
(R. 524; Trial Trans. 73-74.) Finally, Yehuda Netanel ("Netanel"), the managing member 
of RCC, admitted that RCC did not complete the Landlord's Work. (R. 525; Trial Trans. 
110-119.) Netanel also testified that RCC never paid Funk for the Landlord's Work he 
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had to do. (R. 525; Trial Trans. 122.) Accordingly, by RCC's own admission it failed to 
complete the Landlord's Work in breach of the Lease. 
Additionally, RCC breached the Lease where it never paid for the Landlord's 
Work as required by the Lease. The Lease provides that RCC agreed to complete the 
Landlord's Work "at its sole cost." (Add. Exh. 1 at 10.) As set forth above, RCC 
admitted that it did not complete that Landlord's Work. However, RCC has also failed to 
reimburse Hunan for the expense of completing RCC's work for it. 
Funk testified that Hunan paid him approximately $158,000 for the work he 
completed, $58,405.36 of which was for the Landlord's Work Funk completed. (R. 525; 
Trial Trans. 203-205.) Netanel testified that RCC never paid Funk for the work the 
Landlord's Work it had to complete. (R. 525; Trial Trans. 122.) Where the Lease 
requires RCC to pay for the Landlord's Work "at its sole cost" and where RCC has yet to 
reimburse Hunan for the Landlord's Work it paid for, RCC has breached the Lease. 
RCC's Notice of Tender to Hunan further evidences its "unclean hands" in this 
case. The Lease requires RCC to give Hunan a "Notice of Tender" at least fifteen days 
prior to actually tendering possession over to RCC. (R. 338; Add. Exh. 1 at 9.) On June 
22, 2004, RCC sent Hunan a "Notice of Tender," wherein it stated that "this notice is to 
inform you that the Premises reserved for you . . . will be ready for your occupancy on 
July 1, 2004." (Id.) By sending Hunan the Notice of Tender, RCC represented that the 
Premises would be ready for Hunan by July 1, 2004, and therefore that the Landlord's 
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Work had been completed. However, at the time RCC sent the Notice of Tender it had 
not completed the Landlord's Work and Funk had to complete RCC's work on Hunan's 
behalf. (R. 525; Trial Trans. 111-120; 176-186.) Where RCC had not completed the 
Landlord's Work yet represented that the space was ready for Hunan to occupy by virtue 
of the Notice of Tender, this serves as further evidence of RCC's unclean hands. 
In Pledger, the court refused to entertain a plaintiffs equitable defenses where it 
came to the court with "unclean hands." Pledger, 1999 UT 54, ^ 21. The court held that 
the plaintiff was not entitled to an equitable remedy where it had advanced litigation 
against the defendant and demanded sums in excess of the agreed upon fee. Id. Likewise 
in this case, RCC invoked the equitable defense of waiver to escape liability for their own 
admitted breach of the Lease. By virtue of RCC's failure to perform the Landlord's 
Work, along with its affirmative misrepresentation that the Premises would be ready for 
Hunan's occupancy, RCC forfeited the right to invoke the waiver defense. Accordingly, 
the trial court erred in concluding that Hunan waived its claim for breach of the Lease 
against RCC where RCC did not have clean hands. 
i n . THE TRIAL COURT INCORRECTLY INTERPRETED THE LEASE 
WHEN IT CONCLUDED THAT RCC PROPERLY TERMINATED THE 
LEASE WITH HUNAN EVEN THOUGH IT DID NOT GIVE HUNAN 
WRITTEN NOTICE OF ITS LATE RENT PAYMENTS AND THE 
OPPORTUNITY TO CURE 
The trial court should be reversed where it incorrectly interpreted the Lease as 
permitting RCC's termination of the Lease even though it had not given Hunan written 
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notice of its late payments and the opportunity to cure. Contract interpretation is a 
question of law, and an appellate court affords the trial court's legal conclusions 
regarding the contract no deference and reviews them for correctness. Pack, UT App. 
232 at f 16. In this case, the trial court incorrectly interpreted the Lease by concluding 
that RCC properly terminated the Lease with Hunan even where the Lease specifically 
requires RCC to provide Hunan with written notice and the opportunity to cure its default. 
Furthermore, where RCC failed to complete the Landlord's Work, Hunan should have 
received a $58,405.36 rent credit for Landlord's Work it completed and therefore Hunan 
would not have owed any rent until this credit was depleted. 
A. Hunan Was Not In Default Of The Lease Where RCC Did Not Send 
Hunan Written Notice Of Its Default And The Opportunity To Cure 
Paragraph 29 of the Lease addresses the rights of the parties in the event of a 
default of the Lease. That paragraph provides that Hunan is only in material default and 
breach of the Lease if it fails to make its rent payment "for a period often days after 
written notice thereof from the Landlord." (Add. Exh. 1 at 32-33.) 
Pursuant to this section, Hunan could only be considered in default and breach if it 
failed to pay its rent ten days after receiving written notice from RCC and the opportunity 
to cure. (R. 338; Add. Exh. 1 at 32-33). Consequently, if RCC never gave Hunan written 
notice of its default and a ten day period to cure, then Hunan would not be in "material 
default and breach" as defined by the Lease. 
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In this case, Hunan does not dispute the factual finding of the trial court that 
Hunan paid its rent late in November and December of 2004 and January and February of 
2005. (R. 353.) However, the evidence at trial established that even though Hunan paid 
its rent late, RCC never sent it any written notice of the late rent accompanied with a ten 
day opportunity to cure. (R. 525; Trial Trans. 223.) Moreover, Hunan paid the late fees 
each month it paid its rent late. (R. 525; Trial Trans. 222.) Hunan contends that in order 
to declare Hunan in "material breach and default" of the Lease, RCC was required to send 
Hunan written notice along with a ten day opportunity to cure in November and 
December of 2004 and January of 2005. Since RCC failed to comply with this 
requirement, Hunan was not in "material breach and default" of the Lease and RCC did 
not have the right to terminate the Lease. 
However, in support of its conclusion the trial court cited the Lease's provision 
(the "Termination Provision") which designates the circumstances under which RCC was 
entitled to terminate the Lease without affording Hunan the opportunity to cure. The 
Termination Provision provides in part: 
[I]f Tenant shall default in the payment of any Rent. . . and such default 
shall continue to be repeated for three (3) consecutive months . . . then 
notwithstanding that such default shall have been cured within the period 
after notice as provided by this Section 29, any further or additional default, 
whether of a similar or dissimilar nature, shall be deemed to be deliberate 
and Landlord need not afford Tenant an opportunity to cure any such 
further or additional default as provided by this Section 29, but shall have 
the right, at Landlord's option . . . to terminate this Lease giving Tenant a 
three (3) day written notice of cancellation. 
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(Add. Exh. 1. at 36.)(emphasis added). 
Based on this Provision, the trial court held that once Hunan was late with its rent 
for three consecutive months, RCC had the right to terminate the Lease upon Hunan's 
next late payment. (R. 326.) Hunan does not dispute the court's factual finding that it 
paid its rent late for three consecutive months. However, Hunan contends that the 
Termination Provision is not applicable and should not have been applied where Hunan 
had not defaulted under the terms of the Lease. 
As set forth above, the Lease defines "material default and breach" as Hunan's 
failure to pay rent for ten days after receiving a written notice of its deficiency from RCC. 
(Add. Exh. 1 at 32-33.) Since Hunan never received written notice and an opportunity to 
cure in November and December of 2004 and January of 2005, Hunan was not in default 
and therefore the Termination Provision was not triggered. Additionally, the Termination 
Provision provides that it is only triggered once the tenant defaulted in its rent payments 
for three consecutive months, notwithstanding that the tenant may have cured such default 
as provided by the earlier provision in Paragraph 29. (Add. Exh. 1 at 36.) Accordingly, 
the Termination Provision recognizes RCC's duty to provide notice and the opportunity to 
cure. 
The trial court incorrectly interpreted the Lease in this case by concluding that the 
Termination Provision was triggered once Hunan paid its rent late for three consecutive 
months. However, the Lease's Default provision is only triggered upon an actual 
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"Default," which it defines as the failure to pay rent for ten days after written notice and 
the opportunity to cure. (Add. Exh. 1 at 32-33.) Likewise, the Termination Provision 
was not triggered in this case because Hunan's late rent payments could not be considered 
a "material breach and default" where it did not receive written notice from RCC and the 
opportunity to cure. For these reasons, Hunan contends that the trial court's conclusion 
that RCC properly terminated the Lease was incorrect and should be reversed. 
B. RCC Should Have Given Hunan A $58,405*36 Rent Credit Where It 
Failed To Complete The Landlord's Work 
If this Court concludes that RCC was not required to provide Hunan with written 
notice and the opportunity to cure its late rent payments, RCC should not have terminated 
the Lease where Hunan should have received a $58,40536 credit for the Landlord's 
Work it was forced to complete. If a landlord significantly breaches a covenant material 
to the purpose for which the tenant entered the lease, the tenant is entitled to abate its rent 
by the amount equal to the reduced value of the premises due to the landlord's breach. 
Richard Barton Enterprises, Inc. v. Tsern, 928 P.2d 358, 378 (Utah 1996). A covenant is 
not a "significant inducement if the 'landlord's failure to perform his promise has only a 
peripheral effect on the use of the leased property by the tenant.'" Id. 
In Barton Enterprises, a commercial tenant withheld rent where the landlord failed 
to repair an elevator. Id. at 372. The trial court ruled against the landlord and abated the 
tenant's rent. Id. On appeal, the Utah Supreme Court affirmed the trial court's 
abatement. Id. at 381. The court noted that a working elevator was essential to the 
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tenant's business and the lack "of an operable elevator was not simply a matter of 
inconvenience." Id. at 378. 
In this case, the Landlord's Work was a significant inducement to Hunan entering 
into the Lease. Without the Landlord's Work Hunan would not have a usable space to 
occupy since the work included: restrooms, electrical work, HVAC system, custom 
ceiling, water heater, underground plumbing, and flooring. (Add. Exh. 1 at 50.) Hunan 
would not have entered into the Lease unless RCC agreed to complete these items since 
they were necessary for Hunan's occupancy of the Premises. RCC's failure to complete 
these items constitutes a significant breach of the Lease. 
By virtue of RCC's breach, Hunan was left but no choice but to complete the 
Landlord's Work on its own. Hunan could not operate a business without having the 
Landlord's Work finished, so it was forced to pay its contractor, Funk, to complete the 
Work at an expense of approximately $58,000. (R. 525; Trial Trans. 203-205.) Hunan 
requested that this money be credited towards its rent but never received any such credit. 
(R. 525; Trial Trans. 123; 286.) 
Pursuant to Barton Enterprises, a commercial tenant is allowed to abate its rent by 
the amount its property is devalued by a landlord's failure to fulfill its contractual 
responsibilities. 928 P.2d at 378. Hunan contends RCC should have credited Hunan with 
the $58,000 it cost Hunan to complete the Landlord's Work; work which was necessary to 
its occupancy of the Premises and without which Hunan would not have entered the 
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Lease. Accordingly, Hunan's rent should not have deemed late where it should have been 
given a $58,000 credit by virtue of the cost of the Landlord's Work it performed. 
IV. THE TRIAL COURT ERRED IN CONCLUDING THAT HUNAN WAS IN 
UNLAWFUL DETAINER OF THE PREMISES EVEN THOUGH RCC DID 
NOT COMPLY WITH THE UNLAWFUL DETAINER STATUE AND BY 
AWARDING RCC TREBLE DAMAGES PURSUANT TO THE STATUTE 
The trial court incorrectly concluded that Hunan was in unlawful detainer of the 
Premises where Hunan's late payments did not constitute a breach of the Lease and RCC 
did not comply with the unlawful detainer statute's requirements of notice and the 
opportunity to cure. Additionally, where RCC was not in unlawful detainer of the 
Premises, the trial court should not have awarded RCC treble damages as allowed by the 
statute. An appellate court reviews a question of statutory construction for correctness. 
Aris Vision Inst., Inc., 2006 UT 45, % 8. 
A. Hunan Did Not Unlawfully Detain The Premises 
The trial court erroneously concluded that when Hunan refused to vacate the 
Premises it became a tenant at will. As set forth in section III supra, Hunan did not 
breach the terms of the Lease and was therefore not a tenant at will. Moreover, even if 
Hunan was in unlawful detainer of the Premises, RCC failed to comply with the unlawful 
detainer statute's notice and opportunity to cure provision. 
Utah Code Ann. § 78-36-3 (l)(c) provides that: 
A tenant holding real property for a term less than life, is guilty of an 
unlawful detainer if the tenant: 
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(c) continues in possession . . . after default in the payment of any rent or 
other amounts due and after a notice in writing requiring in the alternative 
the payment of the rents due . . . or the surrender of the detained premises, 
has remained uncomplied with for a period of three calendar days after 
service, which notice may be served at any time after the rent becomes due. 
(e) when he continues in possession, in person . . . after a neglect or failure 
to perform any condition or covenant of the lease or agreement under which 
the property is held . . . and after notice in writing requiring in the 
alternative the performance of the conditions or covenant or the surrender 
of the property, served upon him . . . remains uncomplied with for three 
days after service. 
U.C.A. § 78-36-3 (l)(c), (e) (2007)(emphasis added). Pursuant to the statute, a tenant is 
only in unlawful detainer if: (1) it fails to pay rent or meet another condition of the lease, 
and (2) it remains in default after receiving written notice requiring either payment of the 
rent or surrender of the premises. Id In this case, neither of those situations is present. 
First, as set forth above, Hunan did not default in the payment of its rent where 
RCC did not give Hunan written notice of its potential default and a ten day opportunity 
to cure. Second, even if Hunan was deemed to be in default, RCC did not give Hunan 
written notice requiring either payment of the late rent or Hunan's surrender of the 
Premises. 
On February 22, 2005, RCC's attorney served Knox with a "Notice of 
Cancellation," which notified Knox that because of Hunan's late rent payments RCC was 
terminating the Lease. (R. 7-8.) However, the Notice of Cancellation does not qualify as 
proper notice of unlawful detainer where it did not require payment from Hunan for the 
late rent or, in the alternative, Hunan's surrender of the Premises. (Id.) On March 4, 
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2005, RCC served Hunan and Knox with a 5-Day Notice of Termination. (R. 10.) The 
Notice of Termination notified Hunan and Knox that its tenancy at will was going to 
expire within five days of the Notice and Hunan was required to abandon the Premises, 
but it did not demand a rent payment. (Id.) Consequently, neither the Notice of 
Cancellation nor Notice of Termination comply with the notice and opportunity to cure 
requirement of the unlawful detainer statute. 
B. The Trial Court Incorrectly Awarded RCC Treble Damages 
Based On The Unlawful Detainer Statute 
RCC was not entitled to treble damages where Hunan was not in unlawful detainer 
of the Premises. Whether damages may be trebled pursuant to the forcible detainer 
statute is an issue of statutory construction and therefore reviewed for correctness. Aris 
Vision Inst.. Inc.. 2006 UT 45, §7. 
Utah Code Ann. 78-36-10 (3) provides that in the case of an unlawful detainer the 
court shall include in its award three times the amount of the damages assessed. In this 
case, the trial court included $51,596.85 in treble damages. (R. 412.) As set forth above, 
Hunan was not in unlawful detainer of the Premises and therefore the trial court had no 
basis for awarding treble damages. If the Court concludes that Hunan was not in default 
of the Lease, then Hunan was not in unlawful detainer of the Premises and the Court 
should reverse the trial court's treble damages award as incorrect. 
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V. THE TRIAL COURT ERRED IN RELEASING RCC'S POSSESSION 
BOND PRIOR TO ADJUDICATING RCC'S CLAIM AND HUNAN'S 
COUNTERCLAIM 
The trial court incorrectly released RCC's $5,000 possession bond prior to 
adjudicating RCC's eviction action and Hunan's counterclaim. Utah's unlawful detainer 
statute provides that a plaintiff may file a possession bond in the amount "that is the 
probable amount of costs and suit and damages which may result to the defendant if the 
suit has been improperly instituted." U.C.A. § 78-36-8.5 (2007). The bond therefore 
ensures that tenant's costs and damages incurred in defending itself against the landlord 
will be reimbursed if the court rules in the tenant's favor. 
In this case, the trial court undermined the purpose of the possession bond where it 
released the bond back to RCC prior to determining whether Hunan was in unlawful 
detainer of the Premises. A trial court's interpretation of a statute is reviewed for 
correctness. Aris Vision Inst., Inc., 2006 UT 45, ^ f 7. 
On April 20, 2005, RCC posted a court approved $5,000 possession bond. (R. 29.) 
The court released RCC's bond on May 26, 2005. (R. 100-101.) The court did not rule on 
RCC's claim against Hunan and Knox or Hunan's counterclaim against RCC until 
entering its judgment over two years later. (R. 412.) By releasing RCC's bond prior to 
determining the validity of RCC's claim, as well as Hunan and Knox's counterclaim, the 
trial court deprived Hunan of its security in the even the court found that it was not in 
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unlawful detainer and denied RCC's claims. Accordingly, the trial court should not have 
released RCC's possession bond prior to adjudicating the claims at issue. 
VI. THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING HUNAN 
THE OPPORTUNITY TO AMEND ITS COUNTERCLAIM 
The trial court should not have denied Hunan's Motion to Amend its Counterclaim 
for failure to file its Request to Submit earlier. An appellate court will reverse a trial 
court's denial of a motion to amend if the moving party establishes an abuse of discretion 
resulting in prejudice. Pride Stables v. Homestead Golf Club, Inc., 2003 UT App 247, f^ 
11, 82 P.3d 198 (internal citation omitted). 
In this case, the trial court abused its discretion in denying Hunan the opportunity 
to amend its counterclaim to add an additional breach of Lease and conversion claim 
against RCC where RCC seized Hunan's personal property without returning it. The trial 
court's denial of Hunan's Motion to Amend also prejudiced Hunan by leaving it without 
judicial recourse to recover $100,000 worth of personal property. 
In May of 2005, Hunan vacated the Premises pursuant to the Order of Restitution. 
(R. 91-92.) After it vacated the Premises, Hunan requested that RCC release the 
equipment, furniture, trade fixtures, and other personal property Hunan did not have time 
to take with it when it left the Premises. (R. 192.) RCC refused to return Hunan's 
personal property. (Id.) 
In response to RCC's refusal to return its property, Hunan and Knox filed a 
Motion to Amend Counterclaim on July 29, 2005. (R. 156-164.) Attached as an exhibit 
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to the Motion to Amend was a copy of the Amended Counterclaim. (Id.) The Amended 
Counterclaim alleged an additional breach of Lease claim against RCC as well as a 
conversion claim. (Id.) On August 15, 2005, RCC responded with a Memorandum in 
Opposition to the Motion to Amend. (R. 167-168.) Since briefing on the Motion to 
Amend was complete, Hunan and Knox filed a Request to Submit for Decision ("Notice 
to Submit") on January 13, 2006, pursuant to Utah Rule of Civil Procedure 7 (d). (R. 
180-181.) 
However, on April 7, 2005, the trial court denied Hunan and Knox's Motion to 
Amend. (R. 255-258.) The trial court based its denial on the fact that Hunan and Knox 
waited too long to file their Notice to Submit and thereby "waived any right to have their 
Motion considered timely filed . . .." (R. 255-257.) 
The trial court abused its discretion in denying the Motion to Amend on the 
grounds that Hunan and Knox waived too long to file their Notice to Submit where there 
is no requirement that a Request to Submit be filed by a certain time. Utah Rule of Civil 
Procedure 7 (d) provides: 
When briefing is complete, either party may file a "Request to Submit for 
Decision." The request to submit for decision shall state the date on which 
the motion was served, the date the opposing memorandum, if any, was 
served, the date the reply memorandum, if any, was served, and whether a 
hearing has been requested. If no party files a request, the motion will not 
be submitted for decision. 
Accordingly, the Rule's only requirement is that a party submit a request to submit once 
briefing is complete and that the party state when the original motion was served along 
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with any subsequent memorandums. Neither Rule 7 (d), nor any other rule of civil 
procedure, provides that if a party fails to submit a request to submit by a certain time that 
it waives the right to have its original motion be considered timely. Hunan and Knox 
contend that in denying its Motion to Amend for failure to file its Request to Submit 
earlier, the trial court imposed a draconian remedy that is based neither in law nor equity. 
In Berkshires, L.L.C., 127 P.3d 1243, this Court affirmed a trial court's denial of a 
motion to amend where the moving party waited to file its motion to amend until after the 
close of discovery and with no explanation as to why the motion could not have been 
filed earlier. Unlike the facts in Berkshires, Hunan and Knox filed the Motion to Amend 
prior to the deadline for amending its pleadings and the close of discovery, and therefore 
its Motion was timely. (R. 136-137; 156-157.) 
In addition, Hunan and Knox contend that the trial court's denial of their Motion to 
Amend resulted in prejudice where it precluded them from retrieving $100,000 worth of 
personal property that RCC has yet to return. As set forth in their Amended 
Counterclaim, RCC retained Hunan and Knox's property after Hunan vacated the 
Premises. The property included: (1) a "Superior" freezer; (2) fryer; (3) refrigerated 
three-door buffet table; (4) Pepsi machine; (5) carbonation and syrup dispenser; (6) two 
utility carts; (7) walk-in cooler with compressor and condensing unit; (8) walk-in freezer 
with compressor and condensing unit; (9) one three-compartment sink; (10) six window 
blinds; (11) fifteen tables; (12) six booths; (13) one steam table; (14) three hoods and 
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exhaust; and (15) an ansul system. (R. 161.) The combined value of these items is 
approximately $100,000. (R. 525; Trial Trans. 155.) 
Hunan and Knox did not include their counterclaim for conversion in their original 
Answer and Counterclaim because at the time they filed it, Hunan still occupied the 
Premises and therefore RCC had not converted its property. (R. 22-27.) However, once 
Hunan was evicted and RCC refused to turnover its property, Hunan and Knox filed the 
Motion to Amend in order to compel RCC to return its property. Hunan and Knox 
contend that the trial court's denial of their Motion to Amend deprived them of their 
chance to recover their property through judicial means and therefore constitutes 
prejudice. 
CONCLUSION 
For the foregoing reasons, Hunan and Knox respectfully ask this Court to reverse 
the trial court's Judgment. 
DATED this g g ^ d a y of July, 2008. 
WOODBURY & KESLER, RC. 
i^i^^ 
Russell S. Walker 
David R. Williams 
Attorneys for Defendants, Appellants, Cross-
Appellees 
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ADDENDUM 
Exhibit 1: Lease Agreement (R. 338) 
Exhibit 2: April 5, 2006, Order Denying Hunan's Motion for Leave to Amend 
Counterclaim (R. at 255-258.) 
Exhibit 3: Trial court's Findings of Fact and Conclusions of Law (R. 340-376.) 
Exhibit 4: September 11, 2007, Judgment (R. at 1125-1130.) 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 2*» day of July, 2008,1 mailed two true and correct 
copies of the foregoing APPELLANTS' OPENING BRIEF postage prepaid, by First-
Class U.S. Mail to the following: 
Russell S. Mitchell 
Jones, Waldo, Holbrook & McDonough, P.C. 
301 North 200 East, Suite 3-A 
St. George, Utah 84770-3041 
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LEASE AGREEMENT BY AND BETWEEN 
RED CLIFFS CORNER, LLC, 
A Utah Limited Liability Company 
("Landlord") 
AND 
A JJ HUNAN, INC. 
A Utah Corporation 
dba JJ HUNAN SUM FUN FOOD 
("Tenant") 
EXHIBIT A 
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LEASE AGREEMENT 
This Lease, made and entered into as ofthi&^^Cdavof fell t 200^ by and between RED 
CLIFFS CORNER, LLC5 a Utah Limited Liability Company ("Landlord") and JJ BTUNAN, INC., A 
Utah Corporation dba JJ HUNAN SUM FUN FOOD ("Tenant") 
WITNESSETH. 
1. Lease Summary 
Center Name: 
Approx. GLA: 
Space Number: 
City: 
County: 
State: 
Zion Factory Stores 
118,722 sf 
1 
St George 
Washington 
UT 
Approximate Square Footage of Premises' 2 400 sf** 
^ All charges listed below will be adjusted to Tenant's actual square footage upon Architect's certified remeasurement of 
the Premises 
Target Date: 
Initial Term: 
Minimum Rent: 
Period 
Lease Years 1 thru 3: 
Lease Years 4 &5* 
Percentage Rent: 
Period 
Lease Years 1 thru 3: 
Lease Years 4 & 5; 
Option to Extend #1: 
Minimum Rent: 
Period 
Lease Years 6 &7:: 
Lease Years 8 & 9: 
Lease Year 10: 
April 1, 2004 
Five (5) Years 
Per SF 
$38.00 
$39.00 
PerSF 
4% over 
4% over 
Five (5) Years 
PerSF 
$40.00 
$41.50 
$43.00 
Per Year 
$91,200 00 
$93,600 00 
Per Year 
$500.00 
$525.00 
Per Year 
$96,000.00 
$99,600.00 
$103,200.00 
Per Month 
$7,600.00 
$7,800.00 
Per Month 
$1,200,000.00 
$1,260,000.00 
Per Month 
$8,000.00 
$8,300.00 
$8,600.00 
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Percentage Rent: 
Period 
Lease Years 6 & 7 
Lease Years 8 & 9 
Lease Year 10. 
Option to Extend #2: 
Minimum Rent: 
Period 
Lease Year 11: 
Lease Years 12 & 13: 
Lease Years 14 & 15: 
Percentage Rent: 
Period 
Lease Year 11: 
Lease Years 12& 13: 
Lease Years 14 & 15: 
Per SF 
4% over 
4% over 
4% over 
Five (5) Years 
PerSF 
$43.00 
$44.50 
$46.50 
PerSF 
4% over 
4% over 
4% over 
Ter Year 
$551.25 
$578 81 
$607.75 
Per Year 
$103,200.00 
$106,800.00 
$111,600.00 
Per Year 
$607.75 
$638.14 
$670.05 
Per Month 
$1,323,000.00 
$1,389,144.00 
$1,458,600.00 
Per Month 
$8,600.00 
$8,900.00 
$9,300.00 
Per Month 
$1,458,600 00 
$1,531,536.00 
$1,608,120.00 
In the event Starbucks vacates the premises during the initial lease term or option periods of 
Tenant's lease, Tenant's minimum rent shall be reduced 35% for a period no longer than six 
(6) months. Landlord shall have the right to terminate the Lease at the end of said six-month 
period with a 30-day written notice unless Tenant reverts to the original rent structure. 
Maximum charges for the First Lease Year: 
Operating Expenses & Insurance: $472.00 per month ($2.36 p/s.f.) 
Promotion and Advertising Expense: $284.00 per month ($1.42 p/s.f.) This shall be 
waived upon receipt of Tenant's promotional 
budget 
Taxes: $220.00 per month ($1.10 p/s.f.) 
Grand Opening Expense: Waived. Tenant shall plan and promote its 
Grand Opening at its own cost and expense. 
CAM expenses shall exclude the following: payment of leasing commissions, brokerage 
commissions or costs associated with the acquisition of new tenants. 
Permitted Use: Tenant shall use the Premises for the use set forth below 
and for no other purpose: the retail sales of food and 
beverages and related promotional items which will include, 
ID 
O 
o 
o 
o 
o 
but are not limited to, Chinese and other Asian cuisines, 
bread products, salads, sandwiches, beverages and any 
other items generally sold by JJ Hunan for on or off 
premises consumption as per attached menu 
Notwithstanding the above, Tenant shall not conduct its 
business in such a way, nor alter its menu in such a way 
that violates other tenant's exclusivity clauses, and m no 
instance shall food be served in a "buffet" style (defined as 
"food displayeu for ready customer access and informal 
service" Tenant agrees that food items shall be ordered 
from a menu and prepared fresh to order Additionally, 
Tenant agrees to limit its sale of tea to an incidental item on 
its menu, and shall not offer coffee, espresso, or cappuccino 
products 
Exclusivity Clause Landlord shall not, during the lease 
term, permit this shopping center or on any adjacent or 
contiguous property now owned or hereafter acquired by 
the Landlord, its successors and assigns or any entity with 
which Landlord is associated, the operating or maintenance, 
of more than four tenants, including Tenant, whose 
permitted use allows them to primarily offer Chinese or 
other Asian-related foods 
Commencement Date: The earlier of (1) Ninety (90) from the date all Landlord's Work 
is complete, official possession of the Premises, or (n) upon 
Tenant's opening for business 
Security Deposit; $7,600.00 
Guaranty: R. Alan Knox 
Tenant's Construction Allowance: See Exhibit C- "Landlord's Work" 
Retail Restriction Limit: One (1) mile 
Signage: 
Permit Contingency: 
Tenant will be allowed the maximum amount of signage on 
demised space subject to local code and Landlord's signage 
criteria (Exhibit "E") Lettering on building shall be 
individually mounted internally lit neon letters Tenant 
acknowledges that there is no pylon signage available 
If Landlord does not provide Tenant with final City 
approved (permitted) final plans for the Shopping Center 
by January 1, 2004, Landlord may terminate this Lease by 
o 
o 
o 
o 
o 
providing Tenant with written notice within thirty (30) 
days thereafter Upon termination of this Lease pursuant to 
this Article 17 neither part}' shall have any rights 01 
liabilities under this Lease, and Landlord shall return any 
deposits and prepaid amounts to Tenant, if any Tenant 
shall vacate the Premises within thirty (30) days after 
exercising the option to terminate as herein provided 
Lease Execution shall be contingent upon Landlord's review and approval of Tenant's 
Financial Statements. 
Addresses For Notices: To Landlord: Red Cliffs Corner, LLC 
5959 Topanga Canyon Blvd Ste 285 
Woodland Hills, CA 91367 
To Tenant: R Alan Knox 
JJ Hunan, Inc 
1812 West Sunset Blvd Suite 3 
St George, UT 84770 
i i 
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2. Premises and Building 
Subject to the terms and conditions contained herein, Landlord leases to Tenant and Tenant leases from 
Landlord the Premises as more fully described on the floor plan attached hereto as Exhibit 'A" 
("Premises") of the Buildings ("Buildings"), which Buildings are part of the shopping center 
development ("Shopping Center") as Exhibit "B", attached hereto ("Site") Notwithstanding any 
different definition or explanation of terms set forth m the Section to the contrary, (a) the term 
"Buildings" shall include those Buildings drawn or described on the Site plan attached hereto as Exhibit 
"A", all other works of improvement now or hereafter built on the Site and all Buildings operated by 
or on behalf of Landlord on adjacent real property if operated as part of the Shopping Center, (b) the 
term "Shopping Center" shall include all premises adjacent to the Site operated as part of the Shopping 
Center development, and (c) the term "Site" shall include all adjacent real property operated as a part 
of the Shopping Center development The amount of footage in the Premises is approximate only, and 
no representation whatsoever is made as to the size of the Premises or whether the Premises contains 
more or less footage than that referred to above Within sixty (60) days after Tenant opens for 
business either party may request that the Premises be remeasured and certified by an architect as to 
the exact square footage of the Premises at the sole cost and expense of the requesting party The 
gross leasable area of the Premises (so adjusted) shall then become the actual square footage of the 
Premises pursuant to this Section 2 (Premises and Building) for any and all purposes for this Lease and 
for all computations pursuant thereto, provided that m no event shall Tenant's actual square 
footage exceed 1315 square feet for purposes of determining Minimum Rent and Tenant's 
Proportionate Share (as defined below) The Premises, Buildings, Site, and Shopping Center are 
hereinafter collectively referred to as the "Realty" 
"Tenant's Proportionate Share" shall be a fraction, the numerator of which shall be the actual number 
of square feet in Tenant's Premises outlined m Section 2 (Premises and Building) herein, and the 
denominator of which shall be the total amount of gross leasable area ("GLA") in the Buildings The 
gross leasable area in effect during any Calendar Year shall be the average of the gross leasable area in 
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effect on the first day of each month m such Calendar Year Any changes m the number of square feet 
of GLA in the Premises shall be effective as of the first calendar month followmg the day of the 
change The GLA of the Premises shall be computed by measuring from the exterior walls and from 
centerlme to centerhne of the demising wall If the Premises is not surrounded by walls then the space 
within and up to the line of the Premises shown on Exhibit A shall be included m the computation of 
the GLA of the Premises No deduction or exclusion shall be made in the computation of the GLA by 
reason of interior partitions or other interior construction or equipment 
3. Term 
This Lease shall be for a term as set forth in Section 1, and if the option herein provided is properly 
exercised an Additional Lease Term (Exhibit "H") ("Lease Term") The Lease Term shall commence 
thirty (30) days after the Landlord completes the work set forth m Exhibit "C" attached hereto 
("Landlord's Work") and tenders possession of the Premises to Tenant, or when Tenant opens for 
business, whichever occurs first ("Commencement Date") The Lease Term shall end on the last day 
of the full calendar month of the Lease Term ("Expiration Date") A Lease Year ("Lease Year") shall 
be a period of twelve (12) full consecutive months commencing on the Commencement Date and 
ending at 11 59 pm on the last day of the twelfth (12th) full month thus followmg Landlord shall 
give Tenant written notice of its intent to tender possession not less than fifteen (15) days prior to 
such tender of possession ("Notice of Tender") Promptly followmg the tender of possession Tenant 
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shall confirm the Commencement and Expiration Dates of the original Lease Term by separate letter to 
Landlord. Tenant agrees to accept Landlord's tender of possession when the Landlord's Work m the 
Premises has been completed. Failure of Landlord to deliver possession of the Premises within the 
time and in the condition provided for in this Lease will not give rise to any claim for damages by the 
Tenant against the Landlord. Notwithstanding, Tenant may make a written request for Landlord 
to fully comply with conditions called for in the lease before accepting possession, and shal l 
have the right to terminate this lease sixty (60) days from written request if conditions 
contained iu Exhibit ("Landlord's Work") are not met. Tenant's taking physical possession of the 
Premises shall be conclusive evidence that Tenant accepts the same and that the Premises are in the 
condition called for by this Lease. Landlord shall have the right to terminate this Lease prior to 
Commencement Date without any liability to Tenant if the development of the Shopping Center is 
abandoned or so altered as to make the Lease, in the Landlord's judgement, impractical 
In contrast to a Lease Year, a Calendar Year ("Calendar Year") as used in this Lease unless otherwise 
specified shall apply to the Lease Term and shall mean a period of twelve (12) consecutive calendar 
months from January 1 to the following December 31, except that an Interim Period ("Interim Period") 
shall be that portion of the term hereof beginning on the Commencement Date and ending at 11:59 
P.M. on December 31 following the Commencement Date, and a partial Calendar Year may exist to 
end the Lease Term as it is herein defined. 
4. Landlord's Work 
Landlord agrees at its sole cost to complete the work in the Premises that is to be performed by 
Landlord, as set forth on Exhibit "C" attached hereto ("Landlord's Work"). Landlord's Work shall be 
completed in a good and workmanlike manner and in accordance with all applicable federal, state, and 
local codes and ordinances. 
5. Tenant's Work, Alterations 
Tenant agrees that upon Landlord tendering possession of the Premises to Tenant, that Tenant, at its 
sole cost and expense, will promptly perform all work withm the Premises required to prepare the 
same for the conduct of Tenant's business therein, including without limitation, the work set forth on 
Exhibit "D" attached hereto ("Tenant's Work"). If Tenant's Work is not completed within sixty (60) 
days after the Commencement Date, Landlord may, at its option, consider the Tenant to be in default. 
Tenant shall be responsible for the payment of rent beginning on the Commencement Date, even if 
Tenant's Work is not completed. If Tenant's Work is not completed within sixty (60) days after 
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the Commencement Date (subject to events ot force majeure). Landlord may, at its option, 
consider the Tenant to be m default. Tenant shall be lesponsible ior the payment of rent 
beginning on the Commencement Date, even if Tenant's Work is not completed (subject to 
events of force majeure). 
Tenant shall have the nght during the thirty (30) day period immediately following Notice of Tender 
to present to Landlord a reasonable punch list of items relating to structural items or items described m 
Exhibit "C" for Landlord to repair at Landlord's reasonable discretion 
After the completion of Tenant's Work, Tenant shall not make any alterations or additions in, on or to 
the Premises or any part thereof without the prior written consent of Landlord, which consent shall 
not be unreasonably withheld, and any alterations or additions approved by Landlord shall be made at 
Tenant's sole cost and expense 
Prior to the commencement of Tenant's Work or anv alterations or additions m, or to the Premises, 
Tenant shall deliver to Landlord, for its written approval, all drawings, plans and specifications for 
Tenant's Work or any addition or alteration (collectively referred to as "Plans"), which approval shall 
not be unreasonably withheld or unduly delayed All of Tenant's Work or any addition or alteration to 
the Premises shall conform to the approved Plans and any changes thereto approved m writing by 
Landlord The Tenant's Work, any and all alterations or additions to the Premises, together with all 
repairs required to be made by Tenant pursuant to this Lease, shall be made m a good workmanlike 
manner and shall comply with all applicable federal, state and local codes and ordmances Prior to 
occupation or possession of the Premises, Tenant at its sole expense shall obtam all necessary permits 
from the appropriate governmental authonties The contractor, subcontractors and matenalmen shall 
be subject to Landlord's prior wntten approval, which approval shall not be unreasonably withheld 
Tenant agrees not to create, incur or permit any hen or other obligation to exist against the Realty or 
Landlord by reason of Tenant's Work or any alteration, addition or repair permitted or required to be 
made by Tenant pursuant to this Lease and Tenant agrees to hold Landlord harmless from and against 
any and all claims and demands by contractors, subcontractors, materialman or other third parties 
agamst the Realty or Landlord relating to or arising out of such work, alteration, addition or repair 
Tenant's Work and any alteration, addition, repair or improvement to the Premises, except stock in 
trade, movable furniture, restaurant equipment and trade fixtures, shall at once become a fixture and 
a part of the Realty and belong to Landlord, unless at the termination of this Lease Landlord request 
their removal, m which case Tenant shall remove the same Any damages caused by the removal of 
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any alteration Tenant shall immediately repair addition, improvement or trade fixture at its sole cost 
and expense 
6. Rent 
A. Minimum Rent 
Tenant agrees to pay to Landlord, without demand, a guaranteed annual base rent ("Minimum Rent") 
as outlined m Section 1 Minimum Rent shall be paid on or before the first day of each month m 
advance to Landlord at such place as Landlord may from time to time designate m writing, without 
deductions or set off whatsoever If the Commencement Date is not on the first day of a month, the 
Minimum Rent for such partial month shall be prorated proportionate to the number of days of the 
Lease Term in such month and shall be due and payable upon the Commencement Date 
B. Additional Rent 
Tenant shall pay as Additional Rent ("Additional Rent") during the Lease Term Percentage Rent and 
Tenant's share of the costs and expenses paid or incurred by Landlord during the Lease term or any 
extension thereof, including without limitation, taxes, operating expenses, and insurance [ ] Tenant 
shall pay all sums required to be paid as Additional Rent promptly when due, without demand, 
without any deductions or set-offs whatsoever and directly to Landlord at the place where the 
Minimum Rent is payable Tenant's obligations contained m Sections 6, 7, 8, 9, 10, 11, 12, 13, and 14 
shall be deemed to survive the end of the term of this Lease, any extension thereof, or its earlier 
termination 
7. Percentage Rent 
A Tenant shall pay to Landlord as Additional Rent m addition to the Minimum Rent during each 
Lease Year of the Lease Term "Percentage Rent" as outlined in Section 1, a percentage of all Gross 
Sales exceeding the Breakpoint resulting from business conducted in, on or from the Premises as 
outlined in Section 1 dunng such Lease Year ("Minim urn Gross Annual Sales") 
B No Percentage Rent shall accrue or be payable until such time as Minimum Gross Annual Sales are 
first reached Percentage Rent shall then accrue and be payable, as herein required, in each Lease Year 
from the first day of the month following the first attainment of Minimum Gross Annual Sales. 
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cash and credit derived from any business conducted m, from or through the Premises during the Lease 
Term or any extension thereof including but not limited to sales records (which shall be recorded on 
cumulative tapes from cash registers), records of bank deposits inventories prepared at the close of 
Tenant's accounting period, sales and occupation tax returns and all other records pertaining to the 
business conducted in, on or from the Premises, and any other pertinent papers Tenant uses m its 
store operation which will enable Landlord to determine Gross Sales derived by Tenant during the 
Lease Term or any portion thereof The above-described records shall, during the Lease Term, any 
extension thereof and for a period of two (2) years after the termination date of this Lease, be open 
upon reasonable notice during ordinary business hours to inspection and/or audit by Landlord or its 
agent at Tenant's office or store, and Landlord shall hold all such records as confidential Tenant shall 
submit to Landlord within fifteen (15) days after the end of each calendar month a wntten statement 
showing Gross Sales derived on, m or from the Premises for the preceding month If the 
Commencement Date of this Lease is other than on the first day of a calendar month, the statement for 
the first full calendar month shall include Gross Sales for the preceding fractional month On or before 
the ninetieth (90th) day following the end of each Lease Year, Tenant shall submit to Landlord a 
wntten statement verified by Tenant or a duly authorized officer of Tenant, and prepared by an 
independent certified public accountant employed by Tenant, showing m detail the amount of Gross 
Sales derived m, on or from the Premises during the preceding Lease Year, the total amount of 
Percentage Rent for that year, the amount of Percentage Rent already paid, and the balance of 
Percentage Rent due and enclosed, if any, or in the alternative the amount of Percentage Rent credit 
claimed The statement for the First Lease Year shall include Gross Sales for any fractional month 
preceding a full calendar month if the Commencement Date of the Lease is other than on the first day 
of a calendar month and the Percentage Rent for the First Lease Year shall be computed accordingly 
Tenant may require all of its subtenants, concessionaires and licensees, if any, to furnish similar 
statements 
9 Audit 
Landlord's acceptance of Tenant's payment of Percentage Rent shall be without prejudice to 
Landlord's nght to examine Tenant's books and records of Gross Sales and inventories of merchandise 
at the Premises in order to verify the amount of Gross Sales made by Tenant m, on or from the 
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Premises If such audit shall disclose that Tenant's statement of Gross Sales is understated to the 
extent of more than three percent (3%), and such actual understatement resulted in an underpayment 
of Percentage Rent, Tenant shall immediately pay to Landlord the cost of the audit in addition to the 
deficiency, which deficiency shall be payable with interest thereon at the maximum interest rate 
permitted under applicable law, m any event Should the audit disclose that the statement of Gross 
Sales is understated by more than five percent (5%), Landlord shall have the right at its option to 
terminate the Lease upon thirty (30) days prior written notice 
10. Failure to Do Business 
Tenant agrees to conduct its busmess in and operate the Premises dunng the entire term of the Lease 
and any extension thereof dunng all hours and days the Shopping Center is open for business to the 
public as reasonably determined by Landlord unless prevented from doing so because of emergency 
Tenant shall use for office, clerical or other non-sellmg purposes only such space m the Premises as is 
reasonably required for Tenant's business on the Premises Tenant agrees that because of the 
difficulty or impossibility of determining Landlord's damages by way of loss of Percentage Rent from 
Tenant or other tenants or occupants m or adjoimng the Building, and/or by way of loss of value m the 
Realty or Shoppmg Center because of diminished salabihty or mortgagabihty or adverse publicity or 
appearance, in the event Tenant should (a) fail to take possession of the Premises and finish Tenant's 
Work, fully fixture, stock and staff the Premises so as to open for business within a reasonable time 
after Commencement Date, (b) vacate, abandon or desert the Premises, (c) cease operating or 
conducting its business therein, or (d) fail or refuse to maintain business hours on such days or nights 
or any part thereof established for the Building by Landlord (hereinafter collectively referred to as 
"Failure to do Business"), Landlord shall have the right to treat such Failure to do Busmess as a default 
within the meaning of this Lease Landlord's claim that Tenant has vacated, abandoned or deserted the 
Premises shall not be defeated because Tenant may have left all or any part of its trade fixtures, stock 
or other personal property m the Premises, and Tenant shall be deemed to have abandoned or vacated 
the Premises if Tenant fails to conduct its business from the Premises for a penod of ten (10) 
consecutive days Tenant may temporarily close the Premises for the purpose of inventory, not to 
exceed two (2) times per Lease Year for a penod of one (1) day each 
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11. Taxes 
The term "Taxes" as used herein shall include any form of reaJ estate tax or assessment general, 
special, ordinary or extraordinary, and any license fee, commercial rental tax, improvement bond or 
bonds, levy or tax (other than inheritance, personal income, or estate taxes) imposed on the Premises 
by any authority having the direct or indirect power to tax, including any city, state or federal 
government, or any school, agricultural, sanitary, fire, street, drainage or other improvement district 
thereof, as against any legal or equitable interest of Landlord in the Premises or m the real property of 
which the Premises are a part, as against Landlord's nght to rent or other income therefrom, and as 
against Landlord's business of leasing the Premises The term "Taxes" shall also include any tax, fee, 
levy, assessment or charge (i) m substitution of, partially or totally, any tax, fee, levy, assessment or 
charge hereinabove included within the definition of "taxes", or (n) the nature of which was 
hereinbefore included within the definition of "Taxes", or (m) which is imposed for a service or nght 
not charged prior to June 1, 1978, or if previously charged, has been increased since June 1, 1978, 
(applicable to Realty located m California only) or (iv) which is imposed as a result of a transfer, 
either partial or total, of Landlord's interest m the Premises or which is added to a tax or charge 
hereinbefore included within the definition of taxes by reason of such transfer, or (v) which is imposed 
by reason of this transaction, any modifications or changes hereto, or any transfers hereof (excluding 
franchise taxes and taxes measured by the income of Landlord) Taxes shall also mean any personal 
property taxes imposed upon the furnishings, fixtures, equipment or machinery on the Realty or used 
in the operation of the Realty and Shopping Center and all costs and fees, including reasonable 
attorneys' and appraisers' fees incurred by landlord in contesting Taxes and negotiating with public 
authorities as to the same 
Tenant agrees to pay before delinquency any taxes levied or assessed upon Tenant's personal 
property located m the Premises Tenant agrees to include all alterations, additions, and 
improvements made by Tenant to the Premises on Tenant's personal property tax return and if such 
alteration, addition or improvement is included m the real estate 1ax or assessment bill, Tenant shall 
promptly reimburse Landlord for the real estate taxes with respect thereto 
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Tenant agrees to pa) to Landlord Tenant's Proportionate Share of the Taxes which may be levied or 
assessed by any lawful authonty for each Interim Period or Calendar Year dunng the term hereof or 
any extension thereof against the Realty ("Tenant's Tax Expense") Tenant's Tax Expense shall be 
determined by multiplying the Taxes by Tenant's Proportionate Share and shall be paid to Landlord rn 
monthly installments in advance on or before the first day of each calendar month m an amount 
estimated by Landlord ("Estimated Monthly Tax Payment") which, until an adjustment is made, shall 
be as outlmed m Section 1, provided that m the event Landlord is required under any mortgage or 
ground lease of the Realty and/or Shopping Center to escrow Taxes, Landlord may, but shall not be 
obligated, to use the amount required to be so escrowed as the basis for its estimate of the monthly 
installment of taxes due from Tenant Landlord may, at its option throughout the term of this Lease or 
any extension thereof, change the Estimated Monthly Tax Payment due hereunder upon thirty (30) 
days written notice from Landlord to Tenant For the Intenm Penod and partial Calendar Year in 
which this Lease commences and terminates Tenant's Tax Expense shall be subject to a pro-rata 
adjustment based upon the number of days of said Intenm Penod or Calendar Year dunng which the 
term of this Lease is in effect If the Commencement Date of the Lease is other than on the first day 
of a calendar month Tenant's Estimated Monthly Tax Payment for such partial month shall be 
prorated proportionate to the number of days of the Lease Term m such month and shall be due and 
payable upon the Commencement Date of this Lease 
Within a reasonable time after the receipt of any Tax bill or assessment attributable to any Interim 
Penod or Calendar Year dunng the Lease Term, Landlord shall furnish Tenant a written statement of 
the actual amount of Tenant's Tax Expense for such year and Tenant shall pay to Landlord within 
thirty (30) days after the rendition of the statement the sum by which the actual Tenant's Tax Expense 
for such Intenm Period or Calendar Year exceeds Lve aggregate Estimated Monthly Tax Payments 
made by Tenant unless the Estimated Monthly Tax Payments exceed the actual amount of Tenant's 
Tax Expense, m which case the excess amount shall be credited to the next Estimated Monthly Tax 
Payment(s) due from Tenant, provided that any over payment remaining at the expiration of the Lease 
Term shall be reimbursed by Landlord to Tenant within thirty (30) days after such expiration and 
subject only to set-off for amounts otherwise due and owing by Tenant to Landlord at the expiration 
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of the Lease Term or any extension thereof A cop} of the tax bills and assessments submitted by 
Landlord to Tenant shall at all times be sufficient evidence of the amount of Taxes assessed due or 
payable against the property to which such bill relates 
12 Operating Expenses 
12 1 Definition of Operating Expenses 
Tenant shall pay to Landlord as Additional Rent Tenants portion of all costs and expenses of any 
kind paid or incurred by Landlord m managing, operating, cleaning, equipping, protecting, lighting, 
heating, gardemng, irrigation, air conditioning, insuring, repairing, replacing or maintaining the Realty 
and other costs paid or incurred by Landlord reasonably related to the operation of the Realty and 
Shoppmg Center operating expenses "Operating Expenses" shall include, but not be limited to, 
illumination and maintenance of Shoppmg Center signs whethei on or off the Site, utilities, taxes 
applicable to Realty and Shopping Center (other than taxes measured by Landlord's income or profits 
from the Realty and those payable by Tenant pursuant to Section 11), supplies, janitorial and 
gardening services, total employee compensation and benefits including worker's compensation 
insurance, rubbish, snow and ice removal, insurance (casualty insurance coverage of the Buildings and 
structures, parking lot, and appurtenances, attributable to the Tenant's Premises and rent insurance, 
for general comprehensive liability for personal injur}' or property damage liability), and any other 
insurance required by any mortgage or ground Lease, maintenance and repairs to the Realty and any 
utility, lighting or other systems located within or on the Realty, cost, repair and maintenance of any 
security systems, landscaping, painting, lighting, amortization of equipment used m operation and 
maintenance of Realty, amortization of capital expenditures, including interest thereon which reduce 
the Operating Expenses of the Realty, repaying and striping of parking lots and other areas, 
installation and operation of loudspeaker system, and music program services, maintenance and repair 
of sprinkler systems, and an amount equal to fifteen percent (15%) of the total of all of the foregoing 
costs and expenses to cover Landlord's administrative costs 
12.2 Tenant's Share of Operating Expenses 
Tenanf s share of the Operating Expenses shall be determined by multiplying the Operating Expenses 
for the Realty by Tenant's Proportionate Share Tenant's share of the Operating Expenses for the 
Interim Period and each Calendar Year during the Lease Term or any extension thereof shall be paid in 
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shares with other tenants of the Landlord a common meter for utility service, then Tenant's share of 
the charges for such utility services shall be determined by multiplying said charges b> a fraction the 
numerator of which is the number of square feet of GLA in the Premises set forth in Section 2 above 
and the denominator of which is the total square footage of all leased premises serviced by such 
common meter Tenants deemed as "heavy users" will be metered independently 
Tenant shall make all appropriate applications to the local utility companies at such times as shall be 
necessary to insure utilities being available at the Premises no later than the Commencement Date of 
this Lease and by such date shall pay all required deposits, connection fees and/or charges for meters 
In no event shall Landlord be liable m damages or otherwise for any interruption or failure m supply of 
any utility or for any improvements m any utility used upon or furnished to the Premises Tenant 
shall operate its heating and/or air conditioning m the Premises m accordance with the federal and state 
regulations for temperature control during the hours that Tenant is open for business in such a manner 
so as to maintain an adequate and comfortable temperature within the Premises without drawing upon 
the heating and/or air conditioning system maintained by Landlord for the common area of the 
Building 
14. Promotion and Advertising Fund 
Intentionally Deleted.-
15. Disputes 
Any statement rendered by Landlord to Tenant for Tenant's share of Taxes, Operating Expenses or 
Promotion Fund charges as respectively described m Sections 11,1 2 and 14 herein, shall be conclusive 
and binding on Tenant and deemed accepted by Tenant unless within thirty (30) days after the receipt 
of such statement Tenant shall notify Landlord in writing of the item(s) it disputes ("Notice of 
Dispute") Pending the determination of such dispic, Tenant shall pay all amounts due as indicated 
on the statement and such payment shall be without prejudice to Tenant If the dispute is not 
amicably settled between Landlord and Tenant within fifteen (15) days of Landlord's receipt of the 
Notice of Dispute, either party may refer the disputed item(s) to a reputable firm of independent 
certified public accountants mutually selected by Landlord and Tenant for a decision, and the decision 
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17. Permitted Use 
The Premises shall be used solely for the Permitted Use as set forth m Section 1, and for no other 
purpose without Landlord's prior written consent which may be withheld at the sole discretion of 
Landlord No exclusive rights have been granted herem 
Tenant acknowledges and agrees that Landlord has or may grant exclusive nghts to sell or merchandise 
certain products or services within the Shopping Center to other lenants of the Shopping Center and 
that said tenants and/or the Landlord shall have the right and/or duty to enforce such exclusive nghts 
Landlord shall have the unfettered right to grant such exclusive rights, subject only to such rights as 
Landlord may have granted to Tenant hereunder Tenant shall not do nor permit anything to be done 
on, in or about the Premises or Building which in any way will obstruct or interfere with the nghts of 
any other tenant(s) or subtenant! s) of the Building or use the Premises for any unlawful or improper 
purpose or m contradiction of this Section 17 Tenant shall not commit waste upon the Premises and 
Tenant shall not do any act upon the Premises or make any use thereof which may make void or 
voidable any insurance on the Premises or Building, any increase oi extra premium resulting from such 
an action shall be paid by Tenant upon demand by Landlord Tenant shall not conduct any catalogs 
motel or telephone order sales m or from the Premises, except of merchandise which Tenant is 
permitted to sell "over the counter" to customers m the Premises pursuant to this Section Tenant 
shall conduct its business from the Premises under its trade name, which Tenant warrants that it has 
the right to use Tenant shall use Premises m such a manner as to produce the maximum volume of 
Gross Sales possible from the Premises, by among others, adequately staffing its store with sufficient 
employees and carrying sufficient stock of seasonal merchandise of such size, character and quality to 
accomplish the same and by pncing its merchandise consistent with pricing policies m the region and 
with the unique marketmg concept of the Shopping C mter 
18. Maintenance and Repairs of Premises 
Landlord shall keep and maintain the foundation, extenor walls and roof of the Building in which the 
Premises is located unless such repairs are required by reason of acts or negligence of Tenant, its 
agents, employees, customers or invitees, m which case such repairs shall be made by Tenant Tenant 
shall give written notice of the need for any such repairs to be made by Landlord and Landlord shall be 
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under no liability for damage or injury however caused in the event of its failure to make such repairs 
unless it shall have received such written notice from Tenant and failed to make such repairs within a 
reasonable time after receipt of such notice 
Tenant shall keep and maintain m good condition and repair the Premises and every part thereof, 
including without limitation, the exterior and interior portion of all windows and window frames, 
doors and door frames, plate glass, store front, sign, fixtures, plumbing, lighting, electrical, sewer, 
heating, air conditioning and sprinkler systems, equipment and facilities located m the Premises, 
interior walls, partitions, floors and floor coverings, ceilings, show cases, and all pipes, lines, ducts, 
wires or conduits installed by Tenant contained under, above or withm and serving the Premises 
Tenant shall, at its expense, repair and replace any and all broken or cracked plate or other glass 
located m the interior or on the extenor of the Premises with glass of equal quality and shall keep and 
maintain the Premises, at its sole cost and expense m a sanitary and safe condition in accordance with 
the laws of the state m which the Realty is located and m accordance with all directions, rules and 
regulations of the appropriate governmental agencies Tenant shall keep the Premises equipped with 
all safety appliances required by any governmental authority or Board of Fire Underwriters If Tenant 
refuses or neglects to promptly repair or properly keep and maintain the Premises, Landlord may, but 
shall not be obligated to, make and complete such repairs and maintenance on behalf of Tenant, and 
Tenant shall pay Landlord the reasonable costs incurred therefore upon demand 
19. Signs 
Tenant shall not, without Landlord's prior written consent, install, affix or use any sign, lettering or 
advertising media of any land, blinds, awning, shades, canopy, curtains, draperies, antennas, banners 
or other similar items (hereinafter collectively referred to as "Signs") on the extenor of the Building or 
Premises Signs inside the Premises are restricted to professionally made signs 
Notwithstanding anything herein to the contrary, upon termination of the Lease, Tenant shall remove, 
at its own cost and expense, any and all signs from the Premises including but not limited to the repair 
of any damage to the building caused by said removal withm seven (7) days following said termination 
and/or expiration Landlord shall have the right, without liability to Tenant, to remove any Signs that 
were placed m or on the Building or Premises in violation of this Section and to charge Tenant for the 
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cost of such removal and any repairs necessitated thereby, which reasonable cost shall be due and 
payable by Tenant on demand by Landlord These removal and repair obligations will survive the 
lease's expiration or termination 
20. Insurance and Waiver of Subrogation 
Tenant shall, during the term hereof and any extension thereof at its sole expense, insure the store 
fronts, Tenant's Work, alterations or improvements made to the Premises and the equipment, stock in 
trade, fixtures, furmshmgs and other personal property located, leased or stored by it in or about the 
Premises against loss or damage by fire, windstorm, vandalism, malicious mischief, theft, water and 
sprinkler damage, boiler explosion and such other perils coverage afforded by fire with extended 
hazards endorsement insurance which insurance shall be an amount equal to at least one hundred 
percent (100%) of the full replacement value with building code endorsements Landlord shall not be 
liable for any damage by fire or other casualty, no matter how caused, it being understood that Tenant 
will look solely to its insurer for reimbursement Tenant shall also maintain, during the term hereof or 
any extension thereof, comprehensive general public liability insurance (which shall include worker's 
compensation coverage in statutory amounts) in amounts deemed reasonably acceptable from time to 
time by Landlord which amounts at the date hereof shall be Five Hundred Thousand Dollars 
($500,000 00) per person and One Million Dollars ($1,000,000 00) per occurrence and One Hundred 
Thousand Dollars ($100,000 00) for loss or damage to property Such liability coverage shall include 
an endorsement covering contractual liability and an endorsement covering claims arising out of false 
arrest, detention, false imprisonment, defamation of character, libel and slander, wrongful eviction and 
invasion of privacy, without exclusion of coverage for claims for personal injury brought by 
employees of an insured Tenant shall also maintain, during the term hereof and any extension thereof, 
plate glass insurance or self insurance therefor covering all plate glass in the Premises Tenant has the 
responsibility to promptly replace all damaged plate glass, Landlord shall have the right, not the 
obligation, to repair said plate glass and charge Tenart for the repairs, which shall be paid within ten 
(10) days upon presentation of an invoice The policies of insurance mentioned in this paragraph 
shall be in a form satisfactory to Landlord and shall provide that they shall not be subject to 
cancellation, termmation or change without first giving thirty (30) days prior written notice to 
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Th,s Lease is and shall be subject and sr,bord.na,e a, all nmes to all pound or nnderiy.ng leases which 
now eus, or may hereafter be execu,ed aftering the Prermses and/or the Realty and all existing and 
subsequent mortgages placed on or agatns, ,he Reahy or Landlord's interest or estate therein including 
a!l ex.ens.orrs renewals, amendments and supplements ,0 any such lease or mortgage, provrded the 
nghts of Tenrm. under thrs Lease are recogmzed Tenant also agrees rha, any lender or lessor may 
electto have th.s Lease be a poor hen to ,«s mortgage or Lease and rn Are even, of such elecon and 
upon nottf.ca.ton by such lender or lessor ,0 Tenant to tha, effect th.s Lease shall be deemed pnor to 
the hen of sa,d mortgage or Lease whether thrs Lease , dated pnor to or subsequent to the date of sa,d 
mortgage or ground Lease 
b the event of a sale, transfer or asstgnmen, of Landlord's .merest .n the Shoppmg Center, Building, or 
S„e or an, part thereof, or m the even, any proceedings are brought for .oredosure of a mortgage made 
b y Landlord covenng the Prem.ses or n. me even, of a cancellabon, termrnation or foreclosure of any 
.round or underlying Lease covenng me R e * or any pan thereof, Tenant agrees to attorn to and 
recognize such transferee, purchaser, lessor or mortgagee as Land.ord under ft, Lease prov.ded the 
rights of Tenant under this Lease are recognized 
~>2 Assignments and Lease 
Tenant shall no. sublet or assign .his Lease, whether in whole or ,n part, or any mterest therein, 
wifliou. first obtaunng Landlord's written consent which consent shall no, be unreasonably withheld 
and shah be based upon, bu, no. limited .0, faCors per.ain.ng to (1) The acceptabll.ty and/or 
comPa.,b.».y of any proposed subtenant or ass.gnee to the Premises, the Burldmg or the Shopping 
Center (•>) The existence of nghts of other tenants including but not limited to nghts or exclusivity, (3) 
The similarity of the proposed use to the previous use. (4) The financial statement, credit, experience 
and ab,l.ty of any proposed subtenant or assrgnee ,o meet in a timely manner all the obligations, terms 
and conditions of this Lease 
In the even, of default of Tenant, as herein defmed by Landlord, at Landlord's opt.cn, may succeed ,0 
the posmon of Tenant as to any subtenant or hcensee of Tenant, and each such subtenant or bcensee 
shall agree to attorn to Landlord and recognize Landlord as lessor 
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, T nnf chnll remain fully and primarily liable for the 
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b u , „„, mntted to attorney, fees, tncurred h, Land,ord w,th respect to apy such a s s e n t or 
l , , such expenses tn no event to he less than Two Hundred Ptfty
 M , a r (S.O 00) and not 
at the option of the Landlord be void 
s u b l e t „f Presses- a,l pertinent financa, l u x a t i o n of the potent.al sublessee fo 
, fc>h will not be unreasonable withheld. Upon such approval, 
Landlord's review and approval, which will not be unre 
tbe l e s s e e shall g r a n t e e - — - - <* ™* — * » - " ' f » " " 
EJtend and Landlord Sha„ substitute the new Guarantor and release any prevrous Guarantor 
front any and a» obligations under the Guarantee to this Lease. 
„ sub lessee', financial condition not meet with Landlord's approval, 
Should the proposed sub-lessee s nu 
•r iiv delineate with written notice to Tenant, any inadequacies in Landlord shall specifically delineate, witn 
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proposed sub-lessee's fmancials. Upon receipt of said notice, Tenant shall notify Landlord of 
its intent to exercise its right to: 
1. Introduce a new sub-lessee that meets Landlord's financial requirements; 
2. Provide an additional guarantee for that portion of the financial requirement not met 
by the proposed sub-lessee; or 
3 Withdraw its request to substitute the current Guarantor. 
23. Concessionaires and Licensees 
Tenant shall not grant any concessions or licenses without Landlord's prior written consent, which 
may be withheld at Landlord's sole discretion Each concession or license shall be subject to and shall 
comply with all of the terms and provisions of this Lease, including the provisions concerning 
statements, reports and audits Each concessionaire or licensee shall be considered Tenant's agent as 
such term is used in this Lease Each concession or license shall specifically prohibit the grantmg of 
any further concessions or licenses and the Gross Sales from the operation of each such concession or 
license shall be deemed to be a part of the Gro^s Sales of Tenant for the purpose of determuung the 
Percentage Rent payable to Landlord The business to be operated by such concessionaires or 
licensees shall occupy in the aggregate no more than twenty-five percent (25%) of the sales area of the 
Premises and each such concessionaire or licensee shall carry on business under the trade name and 
style of Tenant and m such manner that to all intents and purposes the operation of the concession or 
license shall appear to the public to be an integral part of Tenant's business operations Tenant agrees 
to furnish to Landlord concurrently with delivery to the concessionaires, licensees or their agent's 
copies of each draft of and the original executed copies of each draft of and the original executed copies 
of any concession of hcense agreements 
24. Radius 
Tenant agrees that neither Tenant nor any person, firm or corporation who or which controls or is 
controlled by Tenant shall directly or indirectly either individually or as a partner, stockholder or 
otherwise own, operate or manage or have any interest m a store, business or like entity selling the 
same or similar merchandise in any similar or competing factory outlet or discount type store or 
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shopping center within a radius of One (1) mile from the outside boundary of the Site without the 
prior wntten consent of Landlord This restriction shall not apply to any store OT business presently 
open and m operation within such area In the event of any violation of this restriction then Landlord, 
at its option, shall be entitled to an injunction restraining such violation in addition to other legal or 
equitable damages or remedies available and Landlord shall also have the right to require that the Gross 
Sales (as defined m this Lease) of any such store or business within the restricted radius shall be 
included in the Gross Sales made from the Premises and the Percentage Rent hereunder shall be 
computed upon the aggregate of the Gross Sales made from the Premises and from such other store or 
business, and Tenant shall make all records of such competing store or business available to Landlord 
for inspection and/or copying for the purpose of properly determining Percentage Rent at Landlord's 
office 
25. Damage or Destruction of Premises 
If the whole or part of the Premises shall be damaged or destroyed by fire or other casualty as to 
become totally or partially untenantable, Landlord, shall, unless it terminates the Lease as provided 
herein, diligently proceed to restore the Premises to the condition m which it existed immediately 
before the destruction or damage, however, Landlord's obligation is limited to the basic Building 
structure and Landlord's Work and shall not include, among others, floor coverings, wall and ceiling 
coverings, lighting fixtures, Tqnant's Work, made fixtures or personal property of Tenant If, as a 
result of the destruction or damage, all or part of the Premises is untenantable Minimum Rent and 
Additional Rent shall abate m proportion to the amount of square feet of GLA of the Premises 
rendered untenantable until repaired The Minimum Gross Sales on which Percentage Rent is 
computed shall also be reduced in accordance with the terms herein contained in the same proportion 
until the Premises are made tenantable All Minimum Rent and Additional Rent will resume at the 
earlier of opening for business or such time as Landlord has finished its work whether or not Tenant 
has finished its work Tenant shall give prompt notice to Landlord of any fire or other damage to the 
Premises or Building After such damage or destruction, unless Landlord terminates the Lease, Tenant 
shall submit to Landlord for Landlord's approval, (which approval shall not be unreasonably 
withheld), detailed plans and specifications for all Tenant's Work necessary to bring the Premises to a 
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finished condition for the conduct of Tenant's business therein Upon the approval of such plans and 
specifications by Landlord, Tenant shall dil.gently pursue the complete of such work wh.ch work 
shall be completed within thirty (30) days after Landlord has completed its work in the Premises and 
Tenant thereafter shall commence doing business m accordance with the provisions of this Lease 
Landlord shall not be liable for delays occasioned by adjustments of losses with insurance carriers or 
by any other cause, so long as Landlord shall proceed in good faith 
In the event of material damage or destruction to the Budding by fire or other casualty, or in the event 
Landlord is prohibited from repairing or rebuilding the Building, by any law or ordinance, Landlord or 
Tenant may terminate this Lease upon thirty (30) days written notice The Lease Term shall expire 
thirty (30) days after written notice and Tenant shall vacate and surrender the Premises to Landlord 
within that thirty (30) day period Minimum Rent and Additional Rent (unless abated as aforesaid) 
shall continue to accrue and be payable until the Premises is vacated by Tenant "Material damage or 
destruction," as used in this section means such damage or destruction that exceeds fifty percent 
(50%) of the replacement cost to the Building 
26. Condemnation 
If the whole, or, in Landlord's reasonably exercised judgment, any substantial part of the Bmldmg or 
the whole or any substantial part of the Premises shall be taken by any public or quasi pubhc 
authonty under the power of emment domain, or if so much of the parking facilities shall be so taken 
that a reasonable number of parking spaces necessary in Landlord's judgment for the continued 
operation of the Building shall not be available for use by patrons of the Building or, if any means of 
uigxess to and egress from the Building shall be so taken that in Landlord's judgment reasonable means 
of ingress and egress for the continued operation o'fhe Building shall not be available for use by 
patrons of the Bmldmg, then m any such event Landlord may terminate this Lease with a thirty (30) 
day written notice and the Minimum Rent and Add.tional Rent shall be paid up to the earlier of the 
date of termination delineated in such notice or the day possession is taken by such public or quasi 
public authonty with a proportionate refund by Landlord of such rent as may have been paid in 
advance for a period subsequent to the date of the taking of possession If the Lease is not terminated 
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?7 Indemnification of Landlord 
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d hod 1 - r harmless agarrrst any and a, clarms, aotrons, danta.es, habnrty and expenses m 
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m 
u ( — » and defend Tenant or Land.ord aga.ns, an, cla.m by a th.rd pan,, for rhe fadure of e.tber 
party to fulfill any of Tenant's or Landlord's obl.ga.ons bereunde, In case Landlord or Tenant 
shall w,thou, fan,, on ,.s part, be made a party ,0 any l.t.ganon ot proceed.ng commenced by or 
a„a,„s, each other, then .he party a, fanl, shall protect, mdetnn.fy and hold harmless the other and 
shall pay all costs and expenses mcludmg attorneys' fees mcurred or pa.d m connect™ w„h such 
h,lga«>on or proceedmg and stall sat.sfy any and a« indgments o, fines that may be entered agatnst 
Land.ord or Tenant ,n such hfgatton or proceedm, If rt should be determ.ned subsequent to any 
c l a , m or achon that a casualty or tnjury was caused by e.tber party's gross neghgence or wt.lful 
m.sconduc, the party a. fan,, shall, ,n addtt.on to re.mburs.ng tbe other for costs or expenses ,. may 
have mcurred m .ndemn.fy.ng Mot, m turn mdemn.fy the other party tn any clatm or ac„on so 
resuitmg therefrom Notwithstanding anything contained heron, Tenant -h.il - i n t a i n the 
msurance required by this Lease in ful. force and effect a. all tunes during the term of thts 
Lease and any subsequent extensions to it. 
ig Non-liability of Landlord 
Netther Landlord nor Landlord's agents or employees nor the lessor and/or the bolder of any mortgage 
„„ the Realty shall be hable for and Tenant watves all clatms agatns. the aforesatd for any and aJl 
bahthty damage cost and expense (tnc.udmg, among others, attorneys' fees, fines and penait.es) 
.ncutred n, connects w,th or artsmg from any mjuty to Tenant or any person or for any damage to or 
,oss (by meft or omerw.se) of any property «n or about fhe Realty, by or from any cause whatsoever, 
.ncludtng wttbou, lumtahon, those caused by snow, .ee, water, gas, fire, 0.1, e.ecmc.^, sewage, or 
those caused b , neghgence of other tenants or occupants of the Bu.ld.ng, t h e , guests or
 mv„ees, 
unless such hab.luy, damage, cos,, or expense ts caused by gross neghgence or w.Uful mtsconduc, of 
Landlord, its agents, or employees 
29. Default 
Tenant shall be in material default and breach under this Lease if (i) Tenant shall default m the 
payment as and when due of any Minimum Rent, Additional Rent or any other amount required to be 
paid by Tenant hereunder, and such default shall continue for a period often (10) days after written 
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notice thereof from Landlord, or (n) Tenant shall default m the performance of observance of any non-
monetary covenant, agreement or obligation of this Lease to be performed or observed by Tenant 
including, but not limited to, the obligation of Tenant to deliver statements of Gross Sales to Landlord 
as provided by Section 7D hereof, and such default shall continue for a period often (10) days after 
written notice thereof by the Landlord, provided however, that Landlord shall not be required to give 
such notice if Tenant's failure to perform constitutes a non-curable breach of this Lease or (in) 
Landlord discovers any financial information given to Landlord by Tenant was false or misleading m 
any material manner, or (iv) Tenant shall make a general assignment for the benefit of creditors, or (v) a 
trustee or receiver is appointed to take possession of substantially all of Tenant's assets located at the 
Leased Premises, or of Tenant's interest m this Lease, and possession is not restored to Tenant within 
thirty (30) days, or (vi) there is an attachment, execution or other judicial seizure of Tenant's interest 
m this Lease, or of Premises, and such attachment, execution or other judicial seizure is not discharged 
within thirty (30) days, or {vn) any voluntary or involuntary petition or similar pleading under any 
section or filed by or against Tenant, or any voluntary or involuntary proceeding in any court or 
tribunal shall be instituted to declare Tenant insolvent or unable to pay Tenants' debts, and m the 
event of an involuntary petition, pleading or proceedmg the same shall not be dismissed or discharged 
within sixty (60) days, or (vm) the failure to conduct business m accordance with Section 10, then 
Landlord shall have, m addition to any other remedies available at law, or m equity, without the 
requirement of any further notice to Tenant, the notice provided by this Section 29, bemg mtended to 
satisiy any and all notice requirements imposed by law on Landlord and not being mtended to be m 
addition to any such requirements, and without barring later election of any other remedy, any one or 
more of the following remedies at Landlord's election (Tor purposes of Section 29 of this Lease, 
Minimum Rent, Additional Rent, including but not equal to Tenant's Share of Operating Expenses, 
Percentage Rent and Advertising Fund payments shall be deemed Rent) 
A By written notice to Tenant, Landlord may terminate this Lease and Tenant's right to possession, 
reenter the Premises m the manner allowed by law and repossess the Premises, m which event this 
Lease shall terminate 
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Tenant 
to recover 
shall immed.ately surrender the Leased Premtses ro Landlord, and Landlord shall have the ngh, 
from Tenant (1) the worth at the time of the award of urrpatd Rent and other amounts and 
chafes payabie by Tenant that had been earned a, the fme of temunabon of this Lease, and (2, the 
worth a. the ttme of the award of the amount by whtoh the unpaid rent and all addmonal rem tncludmg 
P e r c e n t Ren. and other charges payable by Tenant hereunder whteh would be earned after 
t e r m i n a l of thts Lease unttl the ttnre of the award of the amount of such loss that Tenant proves 
c o u ld have reasonab.y been avo.ded, (3) the worth a, the ttme of the award of the amount by whtch 
the „„pa,d rent and ah additional rent and other charges payable by Tenant hereunder which would 
have been patd for the balance of the term after the ttme of award exceeds the amount of such loss that 
Tenant proves could have been reasonably avo.ded, and (4) any other amounts necessary ,0 
compensate Landlord for all derrtmen. proximately caused by Tenant's default or whtch m the norma. 
course of things would Italy result from Tenaut's default mcludmg. but no, limited ,0, costs and 
expenses tncurred by Landiord ,n mamtaimng or preserve the Piemises after default, mcludmg but 
„„, hmtted to costs of recovenng possession, expenses of re.ethng mcludmg necessary renovabon or 
aUeration reasonable artomeys' fees, and real estate commtsstons patd or payable "The worth at the 
n m e of award" as used ,n (1, and (2) of this Sectton 29A shall be computed by allowtng .meres, on 
unpa.d amounts a, the rate of fifteen percent (15%) per annum, or the then maxtmum lawful rate, 
whenever ,s lesser "The worth a, the ttme of the award," as used m (3) of this Secbon 29A, , to be 
computed by discounting such amount a, the Federal Reserve Bank of San Francisco dtseoun, rate at 
the ttme of the award plus fifteen percent (15%) If Tenant shall have abandoned and vacated the 
Premises, Landlord may proceed under this Section 29A hereof 
in computtng unpatd rent for the balance of the Lease Term pursuan, ,0 SeCon 29A hereof, the 
average Percentage Rent, ,f any, payable by Tenant for the three (3) Lease Years immediate!, 
proceedmg termination of this Lease dtmng winch the Premtses were open for business ,o the pubic, 
or for such lesser penod ma, ,he Premtses were so open if me Premises were not so open for a three 
(3) year period, shall be used ,0 compute me unpatd Percentage Rent 
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,wn nse this Lease shall continue in effect whether or 
t l>™nt shall have abandoned and vacated the Premises 
amounts payable hereunder as they become due 
v,
 M f w available under the laws or judicial decision oi the state C Pursue any other remedy now or hereafter available un 
m which the Realty is located 
„ f 1 andlord herem enumerated shall be cumulative and none shall exclude any 
li a coun appointed to take possession (or if Tenant 
rent payable hereunder by Tenant 
, « , „
 t 0 relet the Premrses, shall be deemed an acceptance or 
— « > " " ' M eff° J , !
 s u c n surrender shall be vand unless rn wrr,mg and 
surrender of the Prenuses No agreement to accept sucn sun 
A , d,ord No employee of Landlord or of landlord, agents shal, have any power to accept 
such re-entry, or be gurtty of trespass or forcrUe enny m connects therewr.fr 
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Notwithstanding anvtmng herein to the contrary, if Tenant shall defauh in the payment of an; Rent 
or any other sum of money due to be paid by Tenant hereunder or in the timely reporting of Gross 
Sales as required by Section 5 of this Lease and such default shall continue to be repeated for three (3) 
consecutive months or for a total of five (5) months m any period of twelve (12) consecutive months, 
or if Tenant shall default m the performance of any other covenant, condition or agreement of this 
Lease more than six (6) toes, m the aggregate, in any period of twelve (12) consecutive months, then 
notwithstanding that such default shall have been cured withm the period after notice as provided by 
this Section 29, any further or add.tional default, whether of a similar or dissimilar nature, shall be 
deemed to be deliberate and Landlord need not afford Tenant an opportunity to cure any such further 
or additional default as provided by this Section 29, but shall have the right, at Landlord's option m 
addition to, and not in limitation of, any other right or remedy available to Landlord at law in equity, 
or hereunder, to terminate this Lease giving Tenant a three (3) day written notice of cancellation 
Upon the expiration of said three (3) days, this Lease shall terminate without m any way releasing 
Tenant from Tenant's liability hereunder with regard to a termination of this Lease m the event of a 
default by Tenant under this Lease 
30. Right of Entry 
Landlord and Landlord's agents shall have the right to enter the Premises upon reasonable notice, at 
reasonable times, to examine the same and to show the Premises to prospective purchasers, 
mortgagees of the Realty, lessees, or other parties and to make such repairs, alterations, improvements 
or additions as Landlord may reasonably deem necessary or desirable Landlord shall be allowed to 
take all material into and upon said Premises that may be required therefore without the same 
constituting an eviction of Tenant m whole or m part and the rent payable hereunder shall in no way 
abate while said repairs, alterations, improvements or additions are being made by reason of loss or 
mterruption of business of Tenant or otherwise During the six (6) months prior to the expiration of 
the term of this Lease or any extension thereof, Landlord may exhibit the Premises to prospective 
tenants and place upon the Premises the usual notices "to let" or "for rent" which notices Tenant shall 
permit to remain thereon without molestations 
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31. Surrender 
On the las, day of .he Lease Ten, or any extensron thereof, or on the sooner termmanon of ,tns Lease 
o r Tenant's ngh,s of possess,™, Tenan, shah peaceab,y and qmetlv surrender the Premrses „ broom 
dean cond.bon and good order and repa.r, reasonable wear and tear excepred On or before snob date, 
Tenan, sbaU remove ,ts trade fixtures and personal
 P,operty (heremafier referred to as "Personal 
Property") from the Prem.ses and Tenant shall pay the eos, and expense ,0 repa.r any damage caused 
b y such removal Persona, Property not so removed shall be deemed abandoned by Tenant and shall 
become the property of the Landlord, bo, wrthon. pejudrce to Landlords contmumg ngh. to reqorre 
Tenan, ,o remove the same a, Tenant's expense Landlord may a, rts optron destroy the Personal 
Property or a, the expense of Tenant, place the Persona, Property rn a pnbhc warehouse for the 
account of Tenant If the Premrses are no, surrendered n, the cond,t,o„ aforesard, Tenant shall pay 
Landlord upon demand, all costs mcurred by Landlord ,n piacrng the Prem.ses m such condrtron If 
rne Premrses are no, surrendered wrthrn the brne aforesard and Landlord does no, elect to treat Tenant 
a s a Tenan, on a m„n,b-,o-mon,h basrs a. provrded m Secbon 32, ,hen Tenan, shall rndemnrty 
Landlord agarns, loss or hab.lny resutag from delay by Tenan, ,n so surrendenng the Premrses, 
lnc,ud,ng wrthout Irmrtanon, any clam made by any succeedmg ,enan, founded on such delay 
Tenants oblrgatrons under thrs subsecfon shall survrve me exprranon or other termmatron of thrs 
Lease 
32. Holding Over 
to ,he even, Tenant remarns m possess.on of the Premrses or any part thereof, after termmabon 
hereof by lapse of t,me or otherwrse, Tenan. a, Are optron of Landlord, shall be deemed to be 
occupymg the Premrses as a Tenant on a month-to-montm basrs at a monthly rent equal ,0 one and a 
taff times the sum of (a) the monthly rnstallmen. of Mmmmm Rent, and Percentage Rent payable 
dunng the las, month of the Lease or Opbon term, (b) Tenant's Tax Expense payable for the last 
mo„,h of me Lease or Optron term w.th adjustments rf applrcable, (c) Tenant's Share of Operatmg 
Expenses mc.udmg Tenant's msurance Expense payable for the las. month of the Lease or Optron 
term wrm adjustments ,f applrcable, and (d) the Promote Fund Charge payable for me last month of 
11 
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the Lease or Option term with adjustments if applicable A.1I other conditions, provisions and 
obligations of this Lease shall remain the same and m full force and effect 
33. Successors 
All nghts and Labilities herein given to or imposed upon the respective parties hereto shall extend to 
and bind the respective heirs, executors, administrators, successors and assigns of the parties, and if 
there shall be more than one (1) Tenant they shall all be bound jointly and severally by the terms, 
covenants and agreements herein No nghts, however, shall mure to the benefit of any assignee of 
Tenant unless Landlord has approved the assignment to such assignees m writing as provided in 
Section 22 hereof 
34. Rules and Regulations 
Tenant agrees to comply with and observe all rules and regulations established by Landlord from time 
to time Tenant's failure to keep and observe said rules and regulations, including those contained m 
Exhibit G attached hereto shall constitute a breach of the teims of this Lease in the same manna as if 
the same were contained herein as terms and conditions 
35. Extensions 
No extension of time, forbearance, neglect or waiver on the part of Landlord with respect to any one or 
more of the covenants, terms or conditions of this Lease shall be construed as a waiver of any of the 
other covenants, terms or conditions of this Lease or as an Estoppel against Landlord, nor shall any 
extension of time, forbearance, or waiver on the part of Landlord in any one or more instances or 
particulars be construed to be a waiver or Estoppel m respect to any other instance or particular 
covered by this Lease 
36. Quiet Enjoyment 
Upon payment by Tenant of the rents herem provided and upon the observance and performance of 
all other covenants, terms and conditions on Tenant's part to be observed and performed, Tenant shall 
quietly enjoy the Premises without hindrance or interruption by Landlord subject to the terms and 
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conditions of this Lease and subject to all mortgages and underlying or overriding leases to which this 
Lease may be or become subject and subordinate 
37. Sale by Landlord 
In the event of any transfer(s) of Landlord's interest in the Premises, Landlord shall automatically be 
relieved of any and all obligations and liabilities on the part of Landlord accruing from and after the 
date of such transfer The Lease shall not be affected by any such sale or conveyance and Tenant 
agrees to attorn to the purchaser or grantee, who sh~Il be personally obligated on this Lease only so 
long as it is the owner of Landlord's interest in and to this Lease 
38. Security Deposit 
The Landlord hereby acknowledges the receipt of S7,600.00 which it is to retain as security for its 
performance of all the covenants conditions and agreements of this Lease, and Landlord may but shall 
not be obligated to apply the same upon rent or other charges and arrearages or to damages for 
Tenant's failure to perform the covenants, conditions and agreements of this Lease The Landlord's 
nght to possession of the Premises for non-payment of rent or for any other reason shall in no event 
be effected by reason of Landlord holding such security In no event shall the security deposit bear 
any interest, nor shall Landlord be obligated to keep the security as a separate fund or not co-mixed 
with its own funds, said security deposit shall be returned to Tenant at the end of the 24th lease 
month provided that Lease is personally guaranteed by R. Alan Knox which shall hold him 
liable for up to an amount equal to twelve (12) months base rent, provided that Tenant is not 
in default per the provisions of this Lease. In the event that Landlord takes possession of the 
Premises because of Tenant's default or because of Tenant's failure to carry out the covenants, 
conditions and agreements of this Lease, Landlord may apply the security to all damages suffered to 
date of such repossession and may retain the security to apply to such damages as may be suffered or 
shall accrue thereafter by reason of Tenant's default or breach 
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39. Notice 
All notices and demands which may or are required to be given by either party to the other hereunder 
shall be m writing and delivered m person or sent by United States certified or registered mail postage 
prepaid Notices and demands to Tenant shall be addressed to it at the Premises and/or at such other 
place as the Tenant may from time to time designate in a written notice as provided herein Notices 
and demands to the Landlord shall be addressed to it at 5959 Topanga Canyon Blvd., Ste 285, 
Woodland Hills, CA, 91367, or at such other place as Landlord may from time to time designate in a 
written notice to Tenant Any such notice if mailed as provided herein shall be deemed to have been 
rendered or given on the date mailed and shall be deemed to have been received on the expiration of 
two (2) business days after mailing Notwithstanding any of the foregoing, either party hereto may 
give the other party telephonic notice of emergency repairs 
40. Miscellaneous 
A. Entire Agreement 
This Lease and the exhibits, addendum and nder, if any, attached hereto set forth all of the covenants, 
promises, agreements, conditions and understandmgs between Landlord and Tenant concerning the 
Premises and there are no other covenants, promises, agreements, conditions, warranties, 
representations or understanding, either oral or written, between them other than as set forth herein. 
No alteration, amendment, change or addition to this Lease shall be binding upon Landlord or Tenant 
unless reduced to writing and signed by each party. 
B. Interpretation and Use of Pronouns 
Whenever herein the singular number is used, the same shall include the plural and the masculine 
gender shall include the feminine and neuter genders Nothing contained herein shall be deemed or 
construed by the parties hereto or any third party to create a relationship between the parties other 
than the relationship of Landlord and Tenant. 
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C Captions and Sectmn Numbers 
^ capfon and secon numbers a p p e a l m to Lease
 ffe mserted only as a marter of c o n v e n e 
m any way affect this Lease 
D. Delays 
In t h e event tha, erther pan, hereto shall be delayed or hmdered ,n or prevented from the p e r f o r c e 
o f any ac, r ea r ed hereunder by reason of sm.es, iockouts, .abor Poubles, ,nab,l„y to procure 
ma,enals farlure of power, restr.cve government laws or regulatrons, nots, msurreCon, war or 
o t e reasor, of Irke nature no, the fault of the party de.ayed ,n performmg work or dorng acts reourred 
nnder the terms of thus Lease, men performance of such work or act sha.1 he excused for the penod of 
m e de,ay and the penod for the performance of any such work or act stall be extended for a penod 
equ,va,en, to the penod of such delay Th.s provrsron shall no, operate to excuse Tenant from 
prompt payment of Mmrmum Rent or Addmonal Ren, or any other payments r e a r e d by the terms 
of this Lease 
E Abatement of Rent 
There shall be no abatement of rent except as provrded rn Sechons 25, 26. 30 and 40 O hereof, and 
Tenant warves a., nghts now or hereafter conferred by statute or otbenv.se to abate, suspend or reduce 
meMrmmum Rent, Addrfonal Ren, or any other sum payab.e by Tenant m tms Lease 
F. Emergency 
In case of emergency (the existence of which shall be reasonably determined by Landlord), if Tenant 
shall not be present to permit entry, Landlord or its representatives may enter the Premises forcibly 
without rendering Landlord or its representatives liable therefor or affecting Tenant's obligation under 
this Lease 
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G Effective Date of Lease 
T he subm.ss.on of tbrs Lease for exam.nahon does no, consutute a res=n,at,on of or opt.cn for the 
Tenant 
H. Broker's Commission 
Each of the parties represents and warrants that there are no claims for brokerage commissions or 
finders fees m connection with the execution of this Lease and each of the parties agrees to indemnify 
the other against and hold it harmless from all liabilities arising from any such claim 
L Recording 
Tenant shaH no, record th.s Lease wtbou. rhe wn«=n consent of Landlord, however, upon the revest 
0f e.ther par* hereto, ,he other part.es shal. ,o,n m the execuhon of a memorandum or so-ca„ed short 
form of thrs Lease for the purpose of recordahon Sa,d m e n , — or short form of th,s Lease shah 
oescrrbe the part,es, the Prermses, the term of the Lease and any other — . o n reourred by stanate 
J Furnishing of Financial Statements 
Upon L a i r d ' s wrttten revest. Tenant sha.1 promptly funrrsh Landlord, once a year, or for a sale or 
rcfmance of the Shoppmg Center, audrted fnanca, statements reflectmg Tenant, current frnanca, 
condition 
K. Interest and Late Charges on Past Due Obligation 
fifteen percent ,15%) per annum, or the then n _ lawfu, rate, from the date due untt, pa,d, unless 
otherw.se spectfrcaUy prov.ded herem, bu, the payment of such tnteres, shal, not excuse or cure the 
default by Tenant under th,s Lease !n addrtton, Tenant sha.1 pay a ten percent (,0%) late c h ^ e of 
m e amount overdue (exciudrng tnterest) to compensate for expenses Landlord may mcur from such Me 
payment on any amount due from Tenant to Landlord wh.ch ts no, pard when due 
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L. Applicable Law and Construction 
This Lease shall be governed by and construed m accordance with the laws of the State of Utah If any 
provision of this Lease or the application thereof to any person or circumstances shall to any extent be 
invalid or unenforceable, the remainder of this Lease shall not be affected thereby and each provision 
of the Lease shall be valid and enforceable to the fullest extent permitted by law 
M. Landlord's Use of Common Areas 
Landlord reserves the right, from time to time, to utilize portions of the common areas for various 
types of shows, entertainment, displays, the leasmg of kiosks or such other uses which in Landlord's 
judgment tend to attract the public 
N. Corporate Tenant 
If the Tenant is a corporation, the persons executing this Lease on behalf of Tenant hereby covenant, 
represent and warrant that Tenant is a duly incorporated corporation and authonzed to do business m 
the State of Utah, and that the persons executing this Lease on behalf of the Tenant are officers of such 
Tenant and that as such officers they are duly authonzed to execute, acknowledge and deliver this 
Lease to Landlord 
O. Construction of Adjacent Premises 
If any excavation or other Building operation shall be undertaken by Landlord or its agents or 
contractors on any land adjoining the Building, Tenant's obligations under this Lease shall not be 
affected by any such construction except that all rent obligations of Tenant shall abate during any such 
penod in which its business operations are substantially unpaired and Landlord shall not be liable m 
any such construction, but Landlord shall use its best efforts to assure that such work will cause as 
little inconvenience, annoyance and disturbance to Tenant as possible consistent with accepted 
construction practice m the vicinity and to assure that such work shall be expeditiously completed 
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P 4ccord and Satisfaction 
No payment by Tenant or rece.pt by Landlord of a lesser amount than the monthly M.nrmum Ren, 
and Addtttona, Rent heretn stipulated shall be deemed ,0 be other than on aecoun, and no endorsement 
„, statement on any check or any .etter accompanymg any check or payment of any rent or charge 
shall be deemed an accord and satrsfacuon, and Landlord snail accept snch checl or payment wrthout 
preJud,ce to Landlord's r.ghts to recover the balance of such rent or charge or pursue any otter remedy 
provided m this Lease 
Q. Landlord 's Right to Relocate Tenant 
Intentionally Deleted.-
R. Due Date 
If the due date by wbch any amount payable by Tenant to Landlord ts not spec ia l ty stated herem, 
me amount shall be due and payable wtthur five (5) days followmg Landlord's rendenng to Tenant the 
statement therefor 
S Permitted Early Entry by Tenant 
B ts understood and agreed that upon Tenant's or tts employees, agents or contractors entenng the 
Premrses poor to the Commencement Date, for any purpose, mcludmg wtthout hm.tat.on, the 
performance of Tenant's Work, all of the covenants and condtttons of thrs Lease snal! apply to the 
parues as tf the Lease Term had begun a. such tune wtth the exception of those prov.s.ons as to 
Mtmmum Ren, and Addmonal Rent, wh.ch shall go tnto effect as of the tune specfcaHy set forth 
herein 
T Costs and Attorneys' Fees 
In addtnon to the prov,s,ons of SecUon 29 (Default), m me event e.ther party bnngs or commences a 
,egal proceedmg to enforce any of the terms of this Agreement, the preva.lmg party m such acton shall 
have the ngh, to recover reasonable attorneys' fees and costs from the other party, to be fixed by fte 
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c o u n ,„ t he san, .coon ^ ^ " ^ P - e d , „ r ^ ^ appea.s fron. a ,ower court 
X — — - - **••Ba"com whe,te or not they T ;r, 
: l d m „ s „ M — * « ^ -owea „ p — , „ he M O T , 
^
 r L - - •* - — par , ^ a , » — , .0 P - c , „ „ g t a S ^ <* terms of this Lease 
II. Hazardous Material 
Tenant agrees unconditionally to indemnify Landlord and hold Landlord harmless from and agamst any 
and all claims, actions, damages and liabilities which result from, or are in any way associated with or 
connected to, the acts or omissions of Tenant or its agents or invitees involving any Hazardous 
Materials on or about the Premises, the Buildings and /or the Shopping Center "Hazardous Material" 
means any substance (i) which may cause the Premises, Buildings or Shopping Center to become a 
hazardous waste treatment, storage or disposal facility withm the meaning of or otherwise bnng the 
Premises, Buildings or Shopping Center within the ambit of the Resource Conservation and Recovery 
Act of 1976 or any similar federal or state law or local ordinance or any other environmental law, (u) 
which, if involved m any use or activity on or near the Premises, Buildings or Shopping Center may 
cause a release or threatened release of hazardous waste from the Premises, Buildings or Shopping 
Center within the meaning of, or otherwise bring the Premises, Buildings or Shopping Center within 
the ambit of, the Comprehensive Environmental Response Compensation and Liability Act of 1980 
or any similar federal or state law or local ordinance or any other environmental law, or (m) which if 
involved m any use or activity on or near the Premises, Buildings or Shoppmg Center, may cause the 
discharge of pollutants or effluents or any emission which would require a permit under the Federal 
Water Pollution Control Act or the Clean Air Act or any similar federal or state law or local ordinance 
or other environmental law including, but not limited to, the Comprehensive Environmental Response, 
Compensation and Liability Act, any so-called "Superfund" or "Superhen" law or any other federal, 
state or local statute, law, ordinance, code, rule, regulation, order or decree, now or hereafter in force, 
regulating, relating to or imposing liability or standards on conduct concerning any Hazardous 
Material 
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V. Discrimination 
There shall be no discnmination against or segregation of, any person, or group of persons on 
account of race, color, creed, religion, sex, marital status, handicap, ancestry or national origin 
in the leasing, subleasing, transfernng, use, occupancy, tenure or enjoyment of the premises 
herein leased nor shall the lessee himself or herself, or any person claiming under or through 
him or her, establish or permit any such practice or practices of discrimination or segregation 
with reference to the selection, location, number, use or occupancy of tenants, lessees, 
sublessess, subtenants or vendees in the premises herein leased. 
IN WITNESS WHEREOF, Landlord and Tenant have signed and sealed this Lease as of the 
day, month and year first above written. 
TENANT: 
J J HUNAN, INC. 
A Utah Corporation 
Dba JJ HUNAN SUM FUN FOOD 
LANDLORD: 
RED CLIFF CORNER, LLC, 
A Utah Limited Liability Companyy 
c/o DAYSTAR DEVELOPMENT, INC. 
DATE: !(£{/&' 
BY: 
NAME: / Yehuda Netanel 
TITLE: President 
DATE: //-26^03 
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EXHIBIT "A" 
Site Plan 
Zion Factory Stores / 
The Promenade at Red Cliff 
„ i '2001 SlDroirax-ccirn. Inc. 
l I I 
I • I * 
-#i K '•• 
i» !! 
1 
o 
o 
o 
CERTIFICATE OF INCUMBENCY AND AUTHORITY 
do hereby certify that I am the qualified and acting (Assistant) 
!>- • TT '
 a ( a n) Corporation; that the person(s) 
Secretary of — — — 7—~~Zr7Zne^ to execute, on behalf of this 
Corporation is a part)' or under which it is bound. 
NAME: 
TITLE: 
NAME: 
TITLE: 
SIGNATURE: 
SIGNATURE: 
ta w l t a es s whereof, I have set my hand and affixed the seal of said Corporation of this _ _ day of 
20 
_ -
 n (Assistant) Secretary 
(Corporate Seal) v 
AT. 
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EXHIBIT "B" 
Legal Description 
Intentionally left blank. 
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EXHIBIT "C" 
Landlord's Work 
La„d.ord shall prov.de space of appvOMmately , ,300 square fee, as depicted on ,he a r ched 
a 
site exhibit 
b b Sa,d spaee shall be composed of roof ^ ^ 7 ; ;
f l ; ; : ^ r r a n : s 4 p i : r : d 
concrete s.abfun ^ ^ ^ ^ — ) ^ w l d t o r o o f d U taped and sanded, read, 
c Land.ord shall provide — ) P ^ ^ ^ f ^ l h t h e l a v a t 0 „ , irr?r&£ s;",:::: ^  .^ -
 M md„-
matenals per code 
, ,nn „ -5 T^PQP O08P40 volt 4 wire electrical service to the rear 
I X Z ^ ^ J Z ' Z ci rcu„ brealers per Tenant's plans and 
specifications 
e Landlord shall prov.de Tenant wrtb a 2" gas hne to the rear of the demrsed 
premises 
shall warrant the HVAC system^stall_be
 e s s o r f o r ,he unit(s) shall be in 
Tenant opens for bo^ess and ^ U f u r t M a J ^ _ ^ ^ ^ ^ 
d a l t r ^ t ^ t a ' . r n L e contract with a reputable HVAC „ 
. Landlord shall provide a water heater for tie premises perTenan.'s plans and 
Specifications, Loclunvar CNR-080-075,75 gallons/80,000 BTU s 
„J»H T har ceihne system at a height of 1l'-12' per Tenant's 
J J £ £ S E : r ^ ^ " 4 la, . lights per Tenant, p.ans and 
specifications 
, Landlord shall provide Tenant's underground plumbing system per Tenant's plans and 
specifications (a maximum of 1" water service to Premises) 
j Landlord shall provide flooring for the demised prermses which shall be per 
Tenant's plans and specifications 
t Landlord shall be responsible for payment of all water/sewer impact fees or 
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assessments for the premises 
1 
LP; n " p e l d t . l a „ , sM, „ . «
 the ngtt .0 — e *e Lease 
r „ i nnt described above in accordance with Tenant's 
m Tenant shall pay and contract f o i ^ ^ j ^ L r w « P - d e d m the Lease 
plans and specifications approved be Landlord, un 
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EXHIBIT "D" 
Tenant's Work 
u n ^r-nich all labor materials, and improvements necessary to 
1 All requrred store srgnage (see stgn cntena attached, Exhib.t "E") 
o Any and all fixtures and equtpnren, other ton the hghtmg fixtures proved by Landlord 
3 Any other™* necessary to bnng the Prem.ses ,0 a fimshed condrton for the conduct of 
Tenant's business therein 
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EXHIBIT "E" 
Sign Cntena 
1 General 
A It is intended that tenant signage be developed m an imaginative and varied manner 
Although previous and current signage practices will be considered, they will not govern signs 
installed on the store exterior 
B All proposed Landlord must approve signage m writing prior to fabrication and/or 
installation 
C Submitted applications will include scaled drawings detailing the following 
1 Materials and colors 
2 Dimensions 
3 Illumination detail 
4 Mounting detail 
Approval or disapproval of sign submittals based on aesthetics of design shall remain the sole 
right of the Landlord 
D All portions of sign construction and/or installation detail will meet requirements set forth 
by Landlord and the City of St George 
E Sign installation crews are to report to the Management Office upon arrival at job site 
Failure to do so may result m removal and relocation of signs, fascia repair, etc , at sien 
contractor's/Tenant's expense Sign installation contractor to field verify fascia height to 
determine if lift truck, etc , will be required 
F All permits for signs and their installation are required to be obtained by the Tenant prior to 
installation 
G Landlord's responsibility relative to Tenant's signs is limited approval, solely for 
Landlord's purpose, and Tenant bears the full and final responsibility, financial and otherwise, 
for the following, relative to Tenant's signs 
1 Meeting all applicable regulatory, approval, code and permit requirements, etc 
2 Proper installation, operation, maintenance and repair of Tenant's signage 
3 Fabrication and installation m accordance with this sign cntena 
II Illuminated Store Identity Signs 
A Sign Description Internally illuminated, individual channel letters, mounted directly to 
building facade 
B Matenals Letters must be made of non conosive aluminum 063 ( 040 is alnght) minimum 
on sides and 080 minimum on backs and will be welded, no exposed fasteners or wooden 
backs allowed 
1 Letter faces shall be 1/8" Rhomm-Haas, translucent Plexiglass 
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2 Retainer shall be 1" Jewehte (3/4" is alright) 
3 Return color shall be dad bronze 
C Size Maximum overall sign height not to exceed 24" Maximum length not to exceed 70% 
of building frontage 
D Illumination Minimum requirement is 13 mm All parts of sign musi burn continuously 
when lit 
E All sign components and installation procedures shall carry UL label PK housings are 
required 
F Sign Location Positioning of lit signs may vary Sign location drawing to be provided by 
project architect 
G Landlord will furnish electrical junction box centered bshmd sign band Sign contractor to 
contract final electrical connection 
H Specifically not Permitted 
1 Any flashing action, moving action, or audible action sign parts 
2 Listing of products, unless part of name or logotype 
3 Plastic molded letters illuminated or otherwise 
4 Cabinet or box signs 
5 Visible ballasts, transformers or raceways 
III Blade Sign Description 
A Sign Descnption One (1) wood blasted sign undei the canopy of the building above 
Tenant's store entry Shapes may vary slightly provided that the overall dimensions do not 
exceed or reduce from the specified size 
B Size Signs to be double faced and 1'6" x 5' suspended by two (2) eye hooks from the 
walkway canopy 
C Material and Construction Specifications 
1 Wood is to be clear, kiln dned redwood with 1/4" AC plywood splmes Paint is to 
be chromatic sign paint or equal All stains are to be oil based 
2 All glue joints are to be kerfed 1/2" deep with plywood splines inserted to 
strengthen joint Dowels are not acceptable Blasted m one direction for a uniform 
depth with sharp edges Blasted depth to 3/8" to 1/2" All areas to receive two (2) 
coats of paint or stain 
3 All signs are to be installed neatly and securely to building or soffit 
4 Colors are chosen by Tenant, and approved by Landlord 
5 All signs to measure 1-1/2" finished thickness 
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EXHIBIT "F"
 P T ) t _ _ . „ 
slOT™ ^ xxrr"
A G
™
T 
Intentionally deleted 
^ i 
R C C - 00055 
EXHIBIT "G" 
Rules and Regulations 
1 The sidewalks, entry passages corridors, halls elevators and stairways of the Realty shall not be 
obstructed by Tenant or used by Tenant for any propose other than ingress and egress The doors 
and windows that reflect or admit light into any place m the Premises shall not be covered or 
obstructed by Tenant The water closets and other water apparatus shall not be used for any other 
purpose than those for which they were constructed, and no sweepings, rubbish or other obstructing 
substances shall be thrown therein 
2 Nothing shall be thrown by Tenant, its agents and/or servants out of the windows, doors or down 
the passages of the Premises 
3 No animals, birds, bicycles or other vehicles shall be allowed in the Premises 
4 No painting shall be done, nor shall any alterations be made to any part of the Premises by putting 
up or changing any partitions, doors or windows, nor shall there by any nailing, boring or screwing 
mto the woodwork or plastering, nor shall any connection be made to the electrical wires or gas or 
electrical fixtures, without the prior written consent of Landlord or its agent All glass, locks and 
trimmings in or upon the doors and windows of the Premises shall be kept whole and, when any part 
thereof shall be broken, the same shall be immediately replaced or repaired and put m order under the 
direction and to the satisfaction of Landlord or its agents, and shall be left whole and m good repair 
Tenant shall not injure, overload or deface the Premises or any part of the Realty, the woodwork or 
the walls of the Premises or any part of the Building, nor carry on upon the Premises any noisy or 
offensive business 
5 Tenant shall not, under any circumstances, have any duplicate keys (of the Premises) made No 
additional locks or latches shall be put upon any door without the prior written consent of Landlord 
Tenant shall, at the termination of this Lease, return to Landloid all keys to any space within the 
Building and shall inform Landlord of the combinations of any locks, safes or vaults, if any, on the 
Premises. 
6 Safes, furniture, heavy equipment, boxes or other bulky articles shall be earned into the Premises or 
removed from the Premises only with pnor written ronsent of Landlord, and then only by means of 
passageways, doors, or through the windows of the Premises as Landlord may m writing direct, and at 
such times, in such manner and by such persons a Landlord may be specified m wntmg by Landlord in 
such places as may be specified m writing by Landlord, and any damage done to the Premises, to other 
tenants m the Building or to other persons by moving said bulky articles in or out of the Premises, by 
the overloading of floors by said articles, or m any other manner, shall be paid for by Tenant 
7 Hours of operation shall be 
Monday thru Saturday 11AM to 9PM 
Sunday 11AM to 6PM 
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EXHIBIT "H" 
Option to Extend 
Option to Extend 
If Tenant is not then m default, it shall have the first right to exercise its the option to extend the Lease 
Term ("Additional Lease Term") upon the same term, and conditions set forth in Section 1 of this 
Lease. Tenant shall give Landlord written notice of its exercise of this option at least one hundred 
eighty (180) days prior to the Expiration Date of the Ongmal Lease Term and, if applicable, 
successive Option Periods, if there should be more than one. 
TENANT: 
JJ HUNAN. INC. 
A Utah Corporation 
dba JJ HUNAN SUM FUN FOOD 
TANPLORD: 
T?F.D CLIFFS CORNER. LLC, 
A Utah Limited Liability Company 
c/o p A VSTAT? DF.VRT.OPMENT. INC. 
BY: 
NAME:. 
TITLE; 
DATE: 
BY: 
NAME: Yehuda Netanel 
TITLE: President 
DATE: 
T I C C - 00058 
,5 Tenant shall no, - a l l operate or — n or suffer .0 be .stalled, operated ot n _ d any 
public telephone w.th.n or without the Premises 
,7 Tenant stall store or stoek ,n the Presses onlv snch meroband.se as Tenant mtends to offer for 
sale at, m, from or upon the Premises 
Tenant's Initials: 
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EXHIBIT 2 
?f£fr r ' -S p;; [..-si 
Russell S. Mitchell (USB #6938) 
JONES WALDO HOLBROOK & McDONOUGH, P C. 
Attorneys for Plaintiff 
301 North 200 East, Suite 3-A 
St. George, Utah 84770-3041 
Telephone: (435)628-1627 
Fax: (435)628-5225 
IN THE FIFTH JUDICIAL DISTRICT COURT FOR 
WASHINGTON COUNTY, STATE OF UTAH 
RED CLIFFS CORNER, L.L.C., : 
a Utah limited liability company, : 
ORDER DENYING DEFENDANTS' 
Plaintiff, MOTION TO AMEND COUNTERCLAIM 
v. : 
J.J. HUNAN, INC., a Utah corporation, : Case No. 050500538 
dba J.J. HUNAN SUM FUN FOOD, : 
and R. ALAN KNOX, an individual, : Judge Eric A. Ludlow 
Defendants. : 
This matter came before the Court on Thursday, March 16, 2006, at 10:30 a.m at the time set by 
the Court for hearing on Defendants' Motion to Amend Counterclaim. Plaintiff was represented by 
Russell S. Mitchell of Jones Waldo Holbrook & McDonough, P.C. Defendants were represented by 
Russell S. Walker of Woodbury & Kessler, P.C. Counsel each presented their oral arguments in support 
of their positions. The Court asked for supplemental briefs to be submitted by all parties by March 24, 
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2006. The Court, having heard oral arguments and reviewed the pleadings related to this matter and for 
good cause appearing, concludes as follows: 
CONCLUSIONS OF LAW 
1. Defendants failed to set forth with any particularity the grounds for their Motion to Amend 
to be granted. Defendants simply state that their claims "exist and are brought in good faith and justice 
requires that the motion be granted," yet they do not specify what particular facts support this conclusion 
that it is brought in good faith or the conclusion that justice so requires. In fact, Defendants did not file 
a separate memorandum outlining any case law to support their conclusion that their Motion to Amend 
should be granted. Rather, their entire argument is in just one sentence as part of their Motion to Amend. 
2. Furthermore, although a Memorandum in Opposition to their Motion was timely filed, 
Defendants did not file any reply memorandum contradicting the case law brought out by Plaintiff that the 
failure to set forth particular grounds for relief is fatal to their Motion. In fact, Defendants did not respond 
in anyway that is apparent to the Court to Plaintiffs opposition. Defendants are silent in any court filings 
showing any discovery being done that would be consistent with the amended claims they sought, nor did 
they amend their initial disclosures to address the claims they were seeking to add or how the calculation 
of damages might be set forth. Rather, Defendants took no action for approximately six months and at a 
time well after the Court had already had its final pretrial conference to set a trial date. For all intents and 
purposes, it appears that Defendants decided not to pursue the Amended Counterclaim and acted according 
to that apparent decision. 
70642vl 2 
3 Then at a time approximately six weeks after the final pretnal conference, Defendants 
submitted a "Request to Submit for Decision" asking the Court to now, at this date rule, on its earlier 
Motion to Amend its pleadings 
4 At the time of oral aigument when the Court mquiied as to the reason Defendants had waited 
so long after their Motion to finally file a Request to Submit for Decision, Defendants did not provide any 
reason or excuse as to why they would wait so long, but changed the subject to argue that their Motion 
should be considered one akin to a Motion to Amend to conform the pleadings to the evidence at trial 
However, that is not an appiopnate analysis, as we have not had tnal m the matter and no evidence has 
come m to support such a contention 
5 Although Defendants' counsel, at the time of the hearing, attempted to specify several specific 
"facts" to support Defendants' Motion to Amend, these statements lack foundation, as they were not 
supported by any affidavit or ci edible document, and the Court will not consider such statements 
Furthermore, Defendants first raised these "facts" at the hearing, thereby denying opposing counsel the 
opportunity to respond with affidavits or documents However even if these new "facts" were proved true 
they would be insufficient to meet Defendants' burden in light of those matters set forth below 
6 The claims asserted in Defendants' proposed Amended Counterclaim are not based on newly 
discovered facts brought out through the discovery process, as Defendants have not conducted any 
discovery at any time in this case Rather, they have only responded to Plaintiffs' written discovery 
requests 
7 Because Defendants waited for nearly six months to file their Request to Submit for Decision, 
they have waived any nght to have their Motion considered timely filed, and their Motion must be treated 
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as though it was more recently filed. Therefore, Defendants seek to amend their Counterclaim at a time 
when discovery has concluded several months ago and a pretrial conference was already held six weeks 
prior to filing the Request and is now before the Court at a time just six weeks prior to trial. 
8. Under Utah law, Defendants have failed to meet their burden to have their Motion granted. 
They "sat on their rights" and appear to have abandoned their Motion, as they took no action to pursue their 
Motion, but have waited until after the discovery cutoff date and after the pretrial conference to seek a 
ruling on their Motion, all to the prejudice of Plaintiff in light of the trial which is set for May 3 and 4, 
2006. Therefore, based on the reasons set forth herein, 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendants' Motion to Amend 
Counterclaim is DENIED. ^ > /! 
DATED this day of March , 2006. 
BY THE 
ERIC A. LUDLOW, District Court Judge 
< m U R T \ 
T J 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 24th day of March, 2006,1 caused to be mailed, postage prepaid, a true 
and con-ect copy of the foregoing unexecuted ORDER DENYING DEFENDANTS' MOTION TO 
AMEND COUNTERCLAIM to: 
Russell S. Walker, Esq. 
David R. Williams, Esq. 
Woodbury & Kesler, P.C. 
P.O. Box 3358 
Salt Lake City, Utah 84110-3358 
Fax: (801)359-2320 
fb^—*-^ *>>o 
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EXHIBIT 3 
FILED 
FIFTH DISTRICT COURT 
2007 APR 10 P M 3 - 5 9 
WASHiHGTGN COUNTY 
W BY. 
IN THE FIFTH JUDICIAL DISTRICT COURT FOR 
WASHINGTON COUNTY, STATE OF UTAH 
4A<L 
RED CLIFFS CORNER, L.L.C., 
a Utah limited liability company, 
Plaintiff, 
vs. 
J.J. HUNAN, INC., a Utah corporation, 
dba J.J. HUNAN SUM FUN FOOD, 
and R. ALAN KNOX, an individual, 
Defendants. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Case No. 050500538 
Judge Eric A. Ludlow 
This matter came before the Court for a non-jury trial on November 28 and 29, 2006. 
Having heard the testimony of the parties and witnesses, considered the exhibits and evidence 
submitted and, having heard arguments of counsel, the Court, after weighing the relevance, reliability 
and credibility of all evidence including testimony and exhibits, makes the following Findings of 
Fact: 
FINDINGS OF FACT 
1. Plaintiff Red Cliffs Corner ("RCC") is the landlord for a building within the Zion 
Factory Stores shopping center, which was newly built to house Starbucks and a restaurant. 
2. Becky Pendleton is the operations manager for R.CC with an office located on-site 
at the Zion Factory Stores shopping center, and takes care of the day-to-day oversight of Zion 
Factory Stores and to see that Tenants are keeping the hours they should; communicates with the 
Tenants; holds meetings for the Tenants; and observes the maintenance of the common area, 
including sidewalks, parking, and other custodial issues. She also works with tour buses, marketing 
issues, and other matters on a day-to-day basis. However, Ms. Pendleton does not collect the rent 
payments from any tenant, rather, all rents are to be sent in directly to an accounting office in 
California. 
3. Rene Daniels is the leasing director for RCC and is responsible for locating new 
tenants and negotiating the terms of leases entered between RCC and its tenants. 
4. RCC wanted to put a restaurant next to Starbucks based on its research and review 
of the local market. 
5. The type of restaurant RCC was seeking was that of either Asian or Mexican food, 
as that had the highest demand in the area and, initially, RCC wanted to focus on Asian food. 
6. RCC, through Ms. Daniels, became aware of an Asian restaurant called J J. Hunan, 
which was owned, at least in part, by R. Alan Knox. 
7. It was during May of 2003 that RCC, through Ms. Daniels, first began negotiating 
with Defendant J.J. Hunan, Inc. ("Hunan"), through Mr. Knox, its agent, to rent the restaurant space 
to be located adjacent to Starbucks ("Premises"). At that time or shortly thereafter, Ms. Daniels gave 
Mr. Knox a copy of the standard lease to review. 
8. Over several months, communications went back and forth between Mr. Knox and 
Ms. Daniels. During the negotiations, Ms. Daniels emphasized that rent payments would be due 
2 
the first day of the month, and Mr. Knox's request to have rent payments due on the tenth day of the 
month was rejected. Therefore, paragraph 6 of the Lease (bate-stamped page RCC-000012) states 
"Minimum Rent shall be paid on or before the first day of each month in advance to Landlord at such 
place as Landlord may from time to time designate in writing, without deductions or set off 
whatsoever." 
9. At the conclusion of the negotiations between the parties, the lease was signed on 
November 21, 2003, by Hunan and on November 26, 2003, by RCC (the "Lease"). The Lease was 
admitted into evidence. 
10. In conjunction with signing the Lease, RCC required that a Personal Guaranty be 
signed by Mr. Knox as well. The Personal Guaranty was admitted into evidence. 
11. In the Personal Guaranty, paragraph 1 (bate-stamped page RCC-00061), Mr. Knox 
guarantees and promises "due and punctual payment and performance of any and all Indebtedness 
of JJ HUNAN, INC. A Utah Corporation, dba JJ HUNAN SUM FUN FOOD." Paragraph 1 goes 
on to state "[t]he word 'Indebtedness' is used herein in its most comprehensive sense and includes 
any and all advances, debts, obligation and liabilities of Principal heretofore, now or hereafter made, 
incurred or created, whether voluntary or involuntary and however arising, whether due or not due, 
absolute or contingent, liquidated or unliquidated, determined or undetermined, and whether 
Principal maybe liable individually or jointly, or whether recovery upon such Indebtedness maybe 
or hereafter become unenforceable." 
12. At the time the Lease was signed, RCC required a security deposit of $7,600.00. 
Hunan paid this with two checks - one for a little more than $4,000.00 and another for the remainder 
(a little over $3,000.00). 
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13. The check in the amount of just over $3,000.00 did not clear the bank, and RCC 
and Hunan worked out an agreement whereby Hunan would make payments over the next several 
months to pay the remaining security deposit. 
14. Although it was uncommon for RCC to allow payment over time on the security 
deposit, RCC did make an exception and allowed the payments over time in order to try to 
accommodate Hunan. 
15. During the negotiating of the Lease and at the time the Lease was signed, RCC 
reminded Hunan that the building would be ready for Hunan's possession on July 1, 2004. 
16. Ms. Daniels had several more conversations with Mr. Knox prior to the July 1, 
2004, Tender of Possession date and several times reminded him of the fact that Hunan would have 
possession delivered to it on July 1, 2004. 
17. In Exhibit "C," subparagraph 1 of the Lease (bate-stamped page RCC-00051), it 
states "[tjenant shall deliver two sets of plans to Landlord within thirty (30) days of date of Lease 
execution and Landlord shall have ten (10) days to review and approve said plans and 
specifications/' Hunan executed the Lease on November 21, 2003 and therefore was required to 
deliver its plans and specifications to RCC by December 21, 2003. 
18. In addition, in paragraph 5 of the Lease (bate-stamped page RCC-000011) it states 
"[pjrior to the commencement of Tenant's Work or any alterations or additions in, or to the 
Premises, Tenant shall deliver to Landlord, for its written approval, all drawings, plans and 
specifications for Tenant's Work or any addition or alteration (collectively referred to as "Plans"), 
which approval shall not be unreasonably withheld or unduly delayed." RCC bargained for the right 
to receive Hunan's plans and specifications for RCC's review and approval quickly so it could 
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incorporate them as needed into RCC s plans for the construction of the building and prior to Hunan 
starting any work so RCC could make sure the plans were acceptable. 
19. RCC did not authorize any architect or contractor to receive, accept, or approve, on 
its behalf, any notices, documents, plans, specifications, or other items called for under the Lease. 
Rather, all such documents, plans and specifications due from Hunan to RCC were to be delivered 
to RCC directly and not to any other third party. 
20. Hunan was required to provide those plans to RCC so RCC could review them and 
determine whether they meet with RCC's approval and to do so in enough time for Hunan to make 
changes if needed before the plans would be given to RCC's contractor doing the construction of the 
building. 
21. Hunan did not provide any plans or specifications regarding tenant improvements 
to RCC within the thirty (30) days as required by the Lease, or at any time prior to Hunan's taking 
physical possession of the premises in September. 
22. Because Hunan did not provide its plans and specifications to RCC, RCC did not 
know where Hunan intended to place sinks, outlets, etc., therefore, RCC stubbed in the plumbing 
and stubbed in for electrical in a somewhat standard manner and, in the bathroom, left some concrete 
unpoured in order to prevent waste that might come by Hunan later tearing out completed work to 
relocate plumbing or electrical based on Hunan's later build-out. 
23. RCC contracted with Watts Construction to construct the building, including all 
Landlord's Work required by the Lease, and RCC paid Watts Construction pursuant to this contract. 
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24. From time to time, Ms. Daniels observed the progress of the construction of the 
building and would report to Hunan and Starbucks about the general status of construction and that 
RCC was on target for delivering possession by July 1, 2004. 
25. As the time for tendering possession drew close, Watts Construction informed RCC 
that it would be finished with its work required under it contract with RCC by July 1, 2004. 
Therefore, RCC prepared a "Notice of Tender," which it delivered to Hunan giving notice to Hunan 
that, pursuant to the terms of the Lease, the Premises would be ready for Hunan's possession on July 
1, 2004. The Notice of Tender was admitted into evidence. 
26. The Notice of Tender further included a reminder that Rent Commencement would 
start the earlier of 90 days from the date of the Notice of Tender or upon Hunan's actual opening for 
business; therefore, the latest projected date for Hunan to be open for business was October 1,2004. 
27. Under the terms of the Lease, the Notice of Tender triggered duties for Hunan. In 
Paragraph 5 of the Lease (bate-stamped page RCC-000011) it states "Tenant shall have the right 
during the thirty (30) day period immediately following Notice of Tender to present to Landlord a 
reasonable punch list of items relating to structural items or items described in Exhibit "C" for 
Landlord to repair at Landlord's reasonable discretion." 
28. Hunan sent its general contractor and agent, Keith Funk, to inspect the condition 
of the Premises during the first week of July 2004. 
29. Although Hunan had completed this inspection in July, 2004, Hunan did not submit 
any document to RCC within the next 30 days of RCC's Notice of Tender of Possession to object 
to any part of the Landlord's Work as called for under the Lease. Hunan did not then object to the 
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condition of the premises nor did it provide any type of "punch list" of work it believed RCC needed 
to complete to come into compliance with the Lease. 
30. Hunan did not make any phone call or provide any communication at all with RCC 
during those 30 days to raise a concern or issue about the status of the premises, Landlord's Work, 
or the Lease. 
31. In addition, Hunan did not begin any work in the premises during those 30 days. 
32. There was no evidence provided to indicate that Hunan was prevented or excused 
from giving notice to RCC about the condition of Landlord's Work. 
33. During July 2004, Ms. Pendleton did have a conversation with Hunan regarding the 
status of outdoor signage that Hunan was going to be using on the building. 
34. RCC became worried about Hunan completing its work and opening for business 
at a proper time when Hunan had not begun any of the Tenant Improvements during the 30 days 
immediately after the Notice of Tender was delivered to Hunan. Because of this, Ms. Daniels began 
calling and leaving messages with Mr. Knox toward the end of July 2004 to make sure Hunan would 
be open by or before the October 1, 2004, deadline. 
35. In conversations during the last few days of July, Mr. Knox told Ms. Daniels that 
he was in the process of building a new restaurant location on the other side of town, in what he 
refened to as the "Sunset" location, but that this would not cause a significant delay in his 
construction at the Premises, and that Hunan would open there on schedule by October 1, 2004. 
36. Throughout the month of August, Ms. Daniels still did not see any significant work 
at the Premises by Hunan. 
7 
37. During conversations between Mr. Knox and Ms. Daniels in July and other calls 
during August, Mr. Knox did not at any time raise an issue regarding the condition of the Premises, 
inadequacy of Landlord's Work, or whether there was any punch list of additional work Hunan 
thought would need to be done by RCC to be in compliance with the Lease. 
38. Although the Premises was tendered to Hunan on July 1, it was not until September 
6, 2004 that Hunan actually took possession of the Premises, and began performing physical work. 
39. Paragraph 3 of the Lease (bate-stamped page RCC-000010) states 
"[notwithstanding Tenant may make a written request for Landlord to folly comply with conditions 
called for in the Lease before accepting possession...." It then states, "Tenant's taking physical 
possession of the Premises shall be conclusive evidence that Tenant accepts the same and that the 
Premises are in the condition called for by this Lease." 
40. Hunan's actually taking physical possession of the premises triggers this paragraph 
3 of the Lease. 
41. On September 29, approximately three weeks after Hunan took possession of the 
Premises, there was a meeting between RCC representatives and Hunan representatives, including 
Mr. Funk, Mr. Knox, Ms. Pendleton, and Ms. Daniels, wherein Hunan discussed concerns regarding 
the Premises, specifically, some holes in the drywall, a leak of some kind from the roof, the need for 
an exhaust fan area located in the roof, and the fact that HVAC system was only a 7-ton system as 
opposed to a 10-ton system. Hunan suggested that it would not be able to open by the opening date 
of October 1,2004. 
42. At no time prior to this September 29 meeting did Hunan ever raise an issue with 
RCC or any of its agents or representatives regarding the restrooms, electrical work, HVAC, T-bar 
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ceiling, water heater, plumbing, or flooring. Ms. Pendleton took careful notes during this September 
29 meeting. Immediately following that meeting she sent a fax to Watts Construction about the 
items discussed in the meeting: holes in the drywall, the exhaust fan area, the roof leak, and bringing 
the HVAC system up to 10-ton capacity. No other items were discussed during that meeting. A copy 
of the fax sent by Ms. Pendleton to Watts Construction, dated September 29,2004 was admitted into 
evidence. 
43. At this September 29 meeting, no issue was raised by Hunan to RCC regarding 
restrooms, electrical work, the water heater, T-bar ceiling, underground plumbing system, or 
flooring, nor was any request made by Hunan to have RCC pay for work being completed by Mr. 
Funk. 
44. In order to accommodate Hunan and help it get open more quickly, RCC 
immediately took steps to resolve the issues raised in the September 29,2004 meeting as shown by 
the fax transmission sent that same day by Ms. Pendleton to Watts Construction outlining the 
specific work to be done. 
45. Two weeks after that September 29 meeting, Hunan sent a letter dated October 15, 
2004, making excuses for its late construction and trying to blame others for Hunan not opening on 
time. Hunan requested that Rent Commencement be changed from October 1 to December 1. This 
October 15, 2004 letter was admitted into evidence. The letter does show the date that issues were 
raised that led to a modification of the Lease, and is significant in what it does not state. 
46. This October 15 letter is the first time in evidence that Hunan provided a written 
document to RCC discussing the Premises, any aspect of the condition of the Premises, or Hunan's 
failure to open by October 1. 
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47. The October 15 letter is silent about the issues Hunan raises in its counterclaim, 
such as restrooms, electrical work, HVAC system, water heater, T-bar ceiling, underground 
plumbing, and flooring. 
48. By the time of the October 15 letter, Mr. Funk had been working at the Premises 
for many weeks and knew what work had or had not been done. 
49. RCC sent a letter on October 18 in response, which sets forth facts that had 
transpired after the Notice of Tender was made on July 1, including: that Hunan had submitted its 
building plans to the City on July 19; that St. George City approved the plans on July 21; and that 
Hunan waited to obtain its building permit from St. George City until September 14. This October 
18,2004 letter was admitted into evidence. 
50. It was Hunan's own decision to wait from July 21 to September 14 to obtain the 
building permit that caused it to be behind schedule and unable to open by the October 1 
Commencement Date. 
51. RCC's October 18 letter concluded by stating that Hunan was responsible to pay 
the rent as of October 1, which was at that time delinquent. Paragraph 5 of the Lease (bate-stamped 
page RCC-OOOOl 1) states, "Tenant shall be responsible for the payment of rent beginning on the 
Commencement Date, even if Tenant's Work is not completed." 
52. After this exchange of letters between RCC and Hunan, theparties orally negotiated 
the terms of an agreement for RCC to waive one month's rent by moving the Rent Commencement 
date back one month, and RCC would correct the items raised by Hunan in the September 29 
meeting. Hunan would then accept the Premises as-is. By this time Hunan was aware of what work 
it was doing at the Premises, and it did not then indicate it wanted or expected RCC to pay for the 
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work Hunan was having Mr. Funk perform. This agreement was reduced to writing, dated October 
29, 2004, and was executed by both parties ("Lease Modification"). This Lease Modification was 
admitted into evidence. 
53. There was no evidence that in the September 29 meeting or at the time before the 
Lease Modification was signed that Hunan talked about RCC paying for any of the work that Hunan 
or Funk did at the Premises. 
54. RCC did not retain or ask Mr. Funk to do any work at the Premises, nor did RCC 
ever agree to pay Mr. Funk for any work he performed at the Premises. 
55. The items raised in the September 29 meeting, of which Ms. Pendleton made notes 
and listed in the fax to Watts Construction, are the same as those listed in the Lease Modification 
and set forth as the Landlord's Work that RCC agreed to complete as part of its compromise. RCC 
also agreed to extending the Rent Commencement date from October 1 to November 1. RCC was 
required to do no further work than what was listed in that Lease Modification. Hunan agreed to 
accept this as a final resolution- that is, it would accept the Premises as-is and agreed that all 
Landlord's Work was completed. Hunan was to finish all the final details of its build-out and to 
open for business. The Lease Modification states, "Tenant agrees that, other than the items in 
paragraph 2 above, all of the Landlord's Work is completed, and Tenant accepts the Premises as is 
and waives any and all claims for further Landlord's Work under the Lease." 
56. Ms. Pendleton followed up with Hunan on all items set forth in the Lease 
Modification, and RCC completed all of the tasks to the satisfaction of Hunan. 
57. Hunan was required to pay its rent directly to RCC by mailing it to RCC's 
accounting offices in California. Hunan did not pay rent on time for November. 
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58. Although Ms. Pendleton is not normally involved in collecting rents, RCC had her 
work with Hunan to encourage Hunan to perform its duty to timely pay its rent. Ms. Pendleton did 
encourage Hunan to perform, and finally did get November's rent. 
59. Hunan did not pay the rent on time again in December, and Ms. Pendleton again 
was involved. Early in the month she started calling Mr. Knox to obtain Hunan's December rent. 
60. Mr. Knox replied in his conversations with Ms. Pendleton in December that he did 
not have the money, that he did not care about any late fees that would be assessed, and that he 
would not pay until December 14. 
61. By December 14, Hunan still had not brought in a rent payment to Ms. Pendleton 
and, when she called to find out where the payment was, Mr. Knox refused to bring it in, and stated 
that if Ms. Pendleton wanted it that day she should come to Mr. Knox's franchise office for his Little 
Caesar's business located on Sunset Boulevard, on the way to Santa Clara, and pick up the check 
herself. This was about a 45-minute drive, round trip, for Ms. Pendleton. Ms. Pendleton drove to 
Mr. Knox's office and picked up the check. 
62. Again, in January 2005, Hunan did not pay the rent on time. On January 7 when 
the rent was past due, Ms. Pendleton called Mr. Knox to request the rent check, but Mr. Knox said 
he did not have the money and he would pay it later. 
63. Finally, on January 24, Mr. Knox stated that he had mailed a check. When RCC 
received the check, it did not include any late fees and it was not a cashier's check as had been 
required by RCC. 
64. This payment of rent in January came only after Ms. Pendleton had made numerous 
calls to Mr. Knox's cell phone. 
12 
65. Mr. Knox again did not pay February rent when due, and, whenMs. Pendleton tried 
to call Mr. Knox to obtain the rent check, his cell phone mailbox was full and she could not leave 
a message. 
66. Finally, on February 9, Ms. Pendleton reached Mr. Knox, who stated he did not 
have any money and would not be paying the rent. Mr. Knox further stated that he would pay the 
rent when he had the money. 
67. Ms. Pendleton continued to call Mr. Knox every day, but, for the most part, her calls 
went unanswered. 
68. Finally, by February 17, Mr. Knox did return a call, spoke with Ms. Pendleton 
stating she was "persistent" but that she did not intimidate him. He went on to tell her he had a 
cashier's check, but again he did not bring it to Ms. Pendleton. Rather, Ms. Pendleton again had to 
drive across town in order to pick it up at his Little Caesar's business office. 
69. In all of the conversations Ms. Pendleton had with Mr. Knox regarding the rent and 
any other issues involving the premises, at no time did Mr. Knox bring up any issue regarding 
restrooms, electrical work, water heater, T-bar ceiling, flooring, or plumbing. 
70. Mr. Knox's check in February again did not include the required late fees. 
71. Under the terms of the Lease, a certain number of consecutive late rent payments 
triggered the provisions on default. 
72. P aragraph 29 of the Lease provides that, after three consecutive months of a tenant' s 
defaulting under the Lease, such as paying the rent late, upon the fourth default, RCC can terminate 
such tenant's right to possess the premises under the Lease. Specifically, Paragraph 29 of the Lease 
(bate-stamped page RCC-00036) states: 
13 
Notwithstanding anything herein to the contrary, if Tenant shall default in 
the payment of any Rent, or any other sum of money due to be paid by 
Tenant hereunder, or in the timely reporting of Gross Sales as required by 
Section 5 of this Lease, and such default shall continue to be repeated for 
three (3) consecutive months, or for a total of five (5) months in any period 
of twelve (12) consecutive months, or if Tenant shall default in the 
performance of any other covenant, condition or agreement of this Lease 
more than six (6) times, in the aggregate, in any period of twelve (12) 
consecutive months, then notwithstanding that such default shall have been 
cured within the period after notice as provided by this Section 29, any 
further or additional default, whether of a similar or dissimilar nature, shall 
be deemed to be deliberate and Landlord need not afford Tenant an 
opportunity to cure any such further or additional default as provided by 
this Section 29, but shall have the right, at Landlord's option in addition to, 
and not in limitation of, any other right or remedy available to Landlord at 
law, in equity, or hereunder, to terminate this Lease giving Tenant a three 
(3) day written notice of cancellation. Upon the expiration of said three (3) 
days, this Lease shall terminate without in any way releasing Tenant from 
Tenant's liability hereunder with regard to a termination of this Lease in die 
event of a default by Tenant under this Lease. 
73. Hunan defaulted in its obligation to timely pay its rent and was late in its payments 
for November and December of 2004 and January of 2005. When Hunan defaulted again and paid 
its rent late in February 2005, RCC had the right under the Lease to notify Hunan that its tenancy 
under the Lease was terminated. 
74. By letter dated February 18, 2005, RCC gave Hunan notice of cancellation of the 
Lease, which notice also included notice of Hunan's responsibility to peaceably and quietly surrender 
the premises in a broom-clean condition and good order and repair as required under paragraph 31 
of the Lease. A copy of this February 18, 2005 letter was admitted into evidence. 
75. Hunan refused to comply with the notice of cancellation, remained in the Premises 
and therefore, three days after service of the letter Hunan became a tenant at will. 
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76. On March 4, 2005, RCC served Hunan with a Five-day Notice of Termination of 
Tenancy at Will. Hunan refused to vacate the premises within the five days as required under the 
Notice of Termination of Tenancy at Will, and RCC brought the eviction action. A copy of the Five-
day Notice of Termination of Tenancy at Will, along with the proof of service, was admitted into 
evidence. 
77. The first time RCC received any type of complaint from Hunan regarding the items 
raised in Hunan's Counterclaim involving the restroom, electrical work, HVAC, water heater, T-bar 
ceiling, underground plumbing, and flooring was only after RCC began eviction proceedings. 
78. RCC paid a possession bond into the court and gave notice to Hunan of its payment 
of the possession bond. However, the Court found Hunan failed to comply with the statute regarding 
the notice of the tender of possession bond, and therefore, three days later, the Court entered an 
Order of Restitution, which was served on Hunan during the first week of May 2005 and eventually 
was enforced by changing of the locks, as Hunan continued to refuse to vacate until the locks were 
changed. 
79. Paragraph 40K of the Lease (bate-stamped page RCC-000042) states cc[a]ny amount 
due from Tenant to Landlord hereunder which is not paid when due shall bear interest at fifteen 
percent (15%) per annum, or the then maximum lawful rate, from the date due until paid, unless 
otherwise specifically provided herein...." 
80. Hunan did not pay the late fees assessed for January and February 2005 and RCC 
was damaged by the nonpayment of late fees for January and February 2005 in the amount of 
$ 1,363.89, which bears interest at the contractual rate of 15% per annum from and after February 28, 
2005, until collected. 
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81. RCC was also damaged by unpaid rent from March 1 through March 9, 2005, for 
the prorated daily rental amount of $281.95 per day, for a total of $2,537.55, plus contractual interest 
of 15% per annum, from and after March 9, 2005, until collected. 
82. RCC is also entitled to damages for Hunan's unlawful detainer from March 10 
through May 9, 2005 - a total of 61 days - which is calculated as the reasonably daily value of the 
premises, being $281.95, which is to be trebled by statute to $845.85, for 61 days, totaling 
$51,596.85, which bears interest at the contractual rate of 15% per annum from and after May 10, 
2005, until collected. 
83. RCC has also been damaged during the time it retook possession of the premises 
on May 10, 2005, in the amount of unpaid rent until the time the new tenant began paying rent at 
the premises on October 1,2005, being a total of 144 days, at the daily rental Lease rate of $281.95, 
for a total of $40,600.80, plus contractual interest of 15% per annum from and after October 1,2005, 
until collected. 
84. Hunan ultimately paid the full security deposit of $7,600.00, which has not been 
returned. 
85. Paragraph 3 8 of the Lease (bate-stamped page RCC-000039) states "[i]n the event 
that Landlord takes possession of the Premises because of Tenant's default or because of Tenant's 
failure to carry out the covenants, conditions and agreements of this Lease, Landlord may apply the 
security to all damages suffered to date of such repossession and may retain the security to apply to 
such damages as may be suffered or shall accrue thereafter by reason of Tenant's default or breach." 
86. RCC has made demand of Mr. Knox to pay the amounts owed by Hunan. Mr. Knox 
has refused to do so and is in breach of the Personal Guaranty. Mr. Knox is therefore personally 
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liable for all of these amounts as set forth above, including attorney's fees, costs and expenses of this 
litigation as provided for in the Personal Guaranty. 
87. After Hunan had been removed from the premises on May 10, 2005, Ms. Daniels, 
on behalf of RCC, immediately began negotiating to bring in a new tenant. 
88. RCC was able to almost immediately secure a tenant and had the new tenant paying 
rent by October 1,2005. There was no evidence indicating that RCC's efforts in finding a new tenant 
were not reasonable 
89. The rent paid by the new tenant is equal in the amount paid by Hunan. Ms. Daniels' 
efforts to mitigate RCC's damages under the facts of this casewere thus commercially reasonable. 
Therefore, the new tenant fully mitigated RCC's damages regarding rent payments beginning 
October 1,2005. 
90. Hunan has made a claim that it is entitled to payment for Landlord's Work that Mr. 
Funk completed. 
91. Hunan has claimed that RCC should pay it for its full and complete cost of building 
out its restrooms because of the requirements of Exhibit "C" to the Lease. Exhibit "C," 
subparagraph c of the Lease (bate-stamped page RCC-00050), states "Landlord shall provide 
restroom(s) per all local, state and federal codes to be Located per Tenant's plans and specifications. 
Restroom(s) shall be equipped with the lavatory, toilet, mirror, soap dispenser, light, towel dispenser, 
paper dispenser and flooring and wall materials per code." The testimony shows that Hunan's 
restrooms were much larger than usual, with walls covered with cobblestone, with fixtures using 
attractive upgrades, and fully enclosed walls for the individual stalls rather than a simple metal 
divider. These improvements went well beyond a standai'd bathroom or the materials required by 
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code. There was no evidence that cobblestone walls are required by code, that sheetrock-walled 
bathroom stalls with doors are required by code. RCC was only required to provide a basic 
bathroom, not a bathroom that fit Hunan's more extravagant plans. Only the location of the 
bathroom was to be per Hunan's plans. However, Hunan defaulted in this duty and never did 
provide the plans to RCC. 
92. Exhibit "C," of the Lease (bate-stamped page RCC-00050) sets forth a variety of 
work that Landlord was to do based on Hunan's plans and specifications, which Hunan now 
complains were not performed by RCC, including: 
a. subparagraph d, regarding electrical service, which states that RCC shall provide 
panels and circuit breakers "per Tenant's plans and specifications." 
b. subparagraph e, which states that RCC shall provide a water heater "per Tenant's 
plans and specifications." 
c. subparagraph h, regarding the suspended T-bar ceiling, which was to be "per 
Tenant's plans and specifications" and regarding lay-in lights, which was to be "per 
Tenant's and specifications." 
d. subparagraph i, regarding the underground plumbing system, which was to be 
"per Tenant's plans and specifications." 
e. subparagraph j , regarding the flooring, which was to be "per Tenant's plans and 
specifications." 
Subparagraph 1 states, "Tenant shall deliver two sets of plans to Landlord within thirty (30) 
days of date of Lease execution and Landlord shall have ten (10) days to review and approve said 
plans and specifications." 
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93. Mr. Knox testified that the only meeting with Ms. Pendleton and Mr. Funk was 
October 29, the day Hunan signed the Lease Modification. This is inconsistent with the fax 
transmission by Ms. Pendleton. 
94. Mr. Wes Swaney, the other owner of Hunan, testified that he remembers a meeting 
with Ms. Pendleton and Mr. Funk, and believes that this meeting took place at the end of October, 
2004. He stated that the purpose of the meeting was to address a drain pipe leaking in the roof and 
the capacity of the air conditioning and that no other issues were raised; later they discussed that rent 
commencement would move from October 1 to a later day. 
95. When Mr. Funk began working at the Premises to do the build-out of the restaurant, 
he did not receive a list from Hunan of things that were Landlord's Work with instructions to 
complete such work and keep a separate bill to give to the Landlord. Hunan made no mention as to 
what RCC was to have performed, nor did Hunan tell Mr. Funk that RCC was responsible to pay for 
certain parts of the work Mr. Funk would be doing. 
96. When Mr. Funk first inspected the Premises for Hunan he observed no electrical 
wire in the electrical conduit, yet neither he nor Hunan contacted RCC regarding this issue. 
97. The underground plumbing that was provided was a stub-in to the sewer, stub-in 
to the grease trap, and stub-in for the water supply. There was no testimony that this was inadequate 
underground plumbing. Mr. Funk made some concrete cuts to re-locate where some plumbing in 
the kitchen area was stubbed in to coordinate with Hunan's plans. 
98. Regarding Hunan's claim for damages, Mr. Funk testified that there was no specific 
breakdown as to the cost of the electrical, sheetrock, or other improvements specifically to the 
bathroom, as opposed to what was provided in the kitchen or dining areas; or regarding the cost for 
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the electrical work, separating the lay-in lights as opposed to wiring for equipment, other light 
fixtures and outlets. Mr. Funk did not separately bill any items to Hunan as "Landlord's Work"; he 
simply submitted his charges for the completed build-out. 
99. Mr. Funk stated he provided a water heater, but that it was a smaller water heater 
than what was set forth in exhibit "C" of the Lease because he did not see a need for that larger 
capacity. 
Based on the foregoing Findings of Fact, the Court hereby enters its Conclusions of Law 
as follows: 
CONCLUSIONS OF LAW 
1. RCC claims damages for Hunan's breach of the Lease and Mr. Knox's breach of the 
Personal Guaranty. Hunan has counterclaimed that RCC breached its Lease obligations to perform 
and pay for certain work set forth in Exhibit "C" to the Lease. However, as to the counterclaim, this 
is not a case of a tenant timely and properly giving notice to the landlord to perform the landlord's 
lease obligations, the landlord refusing to do so, and the tenant now seeking reimbursement for doing 
what the landlord refused to do. Rather, in this case, the tenant, Hunan, not only failed to give notice 
to the landlord that Hunan considered RCC to be in breach of the Lease, but Hunan affirmed that 
RCC's work was complete and only tries raise claims it earlier waived, and then only after the 
eviction proceedings started. 
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2. The first contested issue set forth in the Pretrial Order filed in this matter is whether RCC 
had the right to terminate the Lease when Hunan, for the fourth time in a row, defaulted in its 
obligation to pay rent on time. 
3. Although the landlord-tenant relationship is rooted in property law, principles of contract 
law are applied to matters involving lease agreements. See Williams v. Melby, 699 P.2d 723, 727 
(Utah 1985); see also 49 Am.Jur.2d Landlord and Tenant § 20 (2001) (a lease is to be interpreted 
according to contract principles). "The elements of a prima facie case for breach of contract are (1) 
a contract, (2) performance by the party seeking recovery, (3) breach of the contract by the other 
party, and (4) damages." Campbell Maack & Sessions v. Debry, 2001 UT App 397,1J21, 38 P.3d 
984. As with any contract, if the language of the lease is complete and unambiguous, this Court will 
apply the "four corners" rule of contract analysis and look no further than the language of the lease 
for the obligations of the parties. OaJcwood Village LLC v. Albertsons, Inc., 2004 UT 101, Tfl7,104 
P.3d 1226. Moreover, this Court will not infer duties different from or contradictory to express 
rights of a lease. See Olympus Hills Shopping Center, Ltd. v. Smith's Food & Drug Centers, Inc., 
889 P.2d 445, 456 (Ut. Ct. App. 1994). 
4. The Lease between the parties, as modified by the Lease Modification, is a fully 
integrated contract, is unambiguous, and is binding upon the parties. Therefore, the Court need look 
no further than the language of the Lease itself to determine the rights and obligations of the parties. 
5. Likewise, the Personal Guaranty signed by Mr. Knox is fully integrated, unambiguous 
and binding on the parties and the Court will rely on the language of the Personal Guaranty to 
determine the parties rights and obligations thereunder. 
6. RCC has fully performed its obligations under the Lease, as modified. 
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7. Paragraph 6 of the Lease (bate-stamped page RCC-000012) states, "Minimum Rent shall 
be paid on or before the first day of each month in advance to Landlord at such place as Landlord 
may from time to time designate in writing, without deductions or set off whatsoever." Therefore, 
Hunan had a duty to tender its rent to RCC on or before the first day of each month. RCC had 
designated that rents were to be mailed in to an office in California. Hunan failed to do this and 
therefore defaulted in its duty to pay rent by the first of each month and, instead, paid its rent late for 
the months of November 2004, December 2004, January 2005, and February 2005. 
6. Under the terms of the Lease, RCC had the right to terminate the Lease because of this 
repeated default of Hunan. Paragraph 29 of the Lease (bate-stamped page RCC-00036)(emphasis 
added) states: 
Notwithstanding anything herein to the contrary, if Tenant shall default in 
the payment of any Rent, or any other sum of money due to be paid by 
Tenant hereunder, or in the timely reporting of Gross Sales as required by 
Section 5 of this Lease, and such default shall continue to be repeated for 
three (3) consecutive months, or for a total of five (5) months in any period 
of twelve (12) consecutive months, or if Tenant shall default in the 
performance of any other covenant, condition or agreement of this Lease 
more than six (6) times, in the aggregate, in any period of twelve (12) 
consecutive months, then notwithstanding that such default shall have been 
cured within the period after notice as provided by this Section 29, any 
further or additional default, whether of a similar or dissimilar nature, shall 
be deemed to be deliberate and Landlord need not afford Tenant an 
opportunity to cure any such further or additional default as provided by 
this Section 29, but shall have the right, at Landlord's option in addition to, 
and not in limitation of, any other right or remedy available to Landlord at 
law, in equity, or hereunder, to terminate this Lease giving Tenant a three 
(3) day written notice of cancellation. Upon the expiration of said three (3) 
days, this Lease shall terminate without in any way releasing Tenant from 
Tenant's liability hereunder with regard to a termination of this Lease in the 
event of a default by Tenant under this Lease. 
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7. Paragraph 29 of the Lease does not require the default of Hunan to be considered a 
"material default"; the fact that Hunan repeatedly defaulted in the timely payment of its rent is what 
triggers the provisions of Section 29. There is a difference between a material default and a default 
under the Lease: Any failure to perform a duty under the Lease is a default, but not every default is 
considered a substantial or material default. The Lease draws this distinction as to the payment of 
rent, stating in paragraph 29 that Hunan is in "material default and breach under the Lease" if it both 
defaults in the payment of rent and fails to pay the rent after a written ten-day notice from RCC of 
the default. This distinction between mere default and material default is therefore significant. RCC 
bargained for the right to put an end to repetitious defaults by Hunan through this clause, regardless 
of whether the default was so significant that it would rise to the level of a material default 
8. After three (3) consecutive defaults of timely payment of the rent by Hunan, RCC had 
the right to terminate the Lease on the next default by Hunan. 
9. RCC was reasonable in its efforts to work with Hunan. RCC tried to contact Hunan 
repeatedly during construction as well as after Hunan opened for business. Hunan, on the other 
hand, ignored many of RCC's calls, delayed its build-out work, did not open on time, did not pay 
its rent on time, and was not cooperative with RCC. 
10. RCC properly exercised its rights under the Lease in sending the February 18, 2005 
tennination letter, and properly followed its duties in the Lease and gave notice to Hunan that it must 
vacate the Premises and leave the same in a broom clean condition as required by the Lease. 
11. When Hunan refused to vacate the Premises after receiving RCC's written notice, it 
became a tenant at will. RCC did have the option, under the terms of the Lease, to allow Hunan to 
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continue as a month-to-month tenant; however, RCC was permitted to, and did, treat Hunan as a 
tenant at will RCC was in compliance with the Lease in this decision. 
12. The second contested issue of law set forth in the Pretrial Order is whether Hunan began 
unlawfully detaining the Premises on March 10, 2005. 
13. Because Hunan was a tenant at will, RCC gave the proper statutory notice for the 
termination of a tenancy at will, allowing Hunan five (5) days to vacate. Utah Code Ann. § 78-36-
3(1 )(b)(ii). This notice was served March 4,2005. Not counting March 4, the day of service, March 
9 is the fifth day. Hunan refused to vacate at the end of the day March 9, so it began unlawfully 
detaining the Premises on March 10, 2005. After that time, RCC had the statutory right to file a 
complaint for eviction and seek all relief and remedies allowed by statute and law. 
14. In addition, damages for unlawful detainer must also be determined. A tenant who 
continues in possession of the premises after such termination of tenancy no longer owes rent under 
the contract, but rather owes damages pursuant to the law as set forth in Monroe, Inc. v. SidwelL 770 
P.2 1022 (Utah App. 1989) which states: 
Utah Code Ann. § 78-36-10 (1987) states in part, 
(2) The jury or the court . . . shall also assess the damages resulting to the 
plaintiff from any of the following: 
(a) forcible entry; 
(b) forcible or unlawful detainer 
(3) The judgment shall be entered against the defendant for the rent, for three 
times the amount of the damages assessed under Subsections 2(a) through 2(c) 
Apparently, the trial court treated the fair rental value as rent, not damages, under 
the statute, and, therefore, refused to treble the amount. This, however, is 
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contrary to both the statutory language and the Utah Supreme Court's decision 
in Forrester v. Cook, 77 Utah 137, 292 P. 206 (1930). 
In Forrester, the court elaborated on what constituted damages under 
Comp. Laws, Utah 1917, § 7324, the previous but similar statute governing 
damages arising from unlawful detainer. The court states, 
Rents which may not be trebled, are such as accrue before termination of 
the tenancy. After the tenancy has been terminated by the notice required 
by the statute, the person in unlawful possession is not owing rent under the 
contract, but must respond in damages pursuant to the law. Rental value 
or reasonable value of the use and occupation of the premises becomes an 
element of damages for retaining possession. This is not rent, it is 
damages. 
Id. 292 P. at 214. 
Sidwell received notice of unlawful detainer in April, but remained on the 
premises for six months longer, resulting in the award of $300 in damages, based 
on the property's fair rental value. We, therefore, hold that these damages must 
be trebled pursuant to section 78-36-10. 
Id. at 1025-1026 (emphasis added). 
15. In the case at hand, Hunan was served with a Five-day Notice of Termination of Tenancy 
at Will. When it failed to vacate the Premises within the five days permitted by statute, it was in 
unlawful detainer. The fair value of the Premises is $281.95 per day of occupancy. This damage 
must be trebled according to Utah law. 
16. RCC properly followed the requirements of the Utah Code regarding evictions and after 
serving the complaint and shortened summons, filed a possession bond and properly gave notice to 
Hxman of the filing of the possession bond. Hunan did not properly respond to the possession bond 
and this Court issued an Order of Restitution, which was enforced on the dates as set forth in the 
Findings of Fact above. 
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17. The third contested issue of law set forth in the Pretrial Order is whether RCC is entitled 
to ongoing damages from Huanan in the amount of monthly rent from the time Hunan vacated the 
Premises until a new tenant became obligated to pay rent on the Premises. 
18. As to this category of damages suffered by RCC and to which RCC is entitled, Section 
29 of the Lease sets forth RCC's rights in detail, including that RCC may terminate the Lease as to 
Tenant's right to possession and still recover from Tenant rents which accrue after Tenant vacates 
the Premises up through the time of trial when the award is made, less any mitigating circumstances. 
19. Rent is generally the tenant's primary duty under the lease and is due and owing until the 
end of the lease term. See David A. Thomas, et ai, Utah Real Property Law § 5.06(d) (2005). Courts 
require a tenant to live up to the lease's express obligations, even as they relate to the tenant's 
obligation to pay rent from the time it vacates the premises without justification until the time the 
landlord relets the premises. SeeReidv. Mutual of Omaha Insurance Co., 776 P.2d 896, 903 (Utah 
1989) (upholding the trial court's determination that the tenant was responsible for unpaid amounts 
by the new tenant and enforced the agreement as written). Indeed, as the courts of other jurisdictions 
have stated, "when the lease specifically so provides, the tenant's duty to pay rent survives eviction." 
Shaker and Associates, Inc. v. Medical Technologies Group, Ltd., 733 N.E.2d 865, 874 (111. Ct. 
App.2000). "[TJhere is nothing illegal or improper in an agreement, that the obligation of the tenant 
to pay all the rent to the end of the term shall remain notwithstanding a re-entry for default; and, if 
the parties choose to make such an agreement, we see no reason why it should not be held valid." 
Elliott v. LRSL Enterprises, Inc., 589 N.E.2dl 074,1077-1078 (Ill.Ct.App. 1992) (citations omitted). 
Therefore, u[w]hen such a clause has been written into the lease, the courts have held that the lessee's 
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duty to pay rent survives his eviction in a forcible entry and detainer proceeding, thus holding the 
tenant liable for all rent due to the end of the term." Id, 
20. The February 18, 2005, letter (bate-stamped page RCC-000103) which RCC served on 
Hunan specifically stated, "You are further notified that, under the terms of the Lease, at the 
expiration of said three days this Lease shall terminate without in any way releasing you from your 
liability under the Lease as to outstanding and ongoing rent payments, late fees, interest, and 
attorney's fees as allowed by law." 
21. RCC used commercially reasonable efforts to locate a new tenant o mitigate its damages. 
RCC quickly found a new tenant thereby limiting damages for the time the Premises was vacant to 
a little more than four months. 
22. Therefore, after the time of Tenant's unlawful detainer terminated when the Order of 
Restitution was enforced, Tenant continued to be responsible for rent payments under the terms of 
the Lease from May 10, 2005 when possession was restored to RCC until October 1, 2005 when a 
new tenant began paying rent - a period of 144 days. 
23. The Court will next consider the fifth and sixth contested issue of law set forth in the 
Pretrial order regarding the total amount of damages to which RCC is entiteld for Hunan's breach 
of the Lease, and unlawful detainer, including fees, costs and expenses, and whether Mr. Knox is 
jointly and severally liable under the Personal Guaranty for damages caused by Hunan. 
24. RCC has demanded Mr. Knox pay the amounts owed by Hunan. Mr. Knox has refused 
to do so and is in breach of the Personal Guaranty. Mr. Knox is, therefore, personally liable for all 
of these amounts as is set forth below. The Personal Guaranty limited the amount of Hunan's default 
to an amount no greater than the equivalent of twelve months' rent. At the daily rate of $281.95 for 
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one year (365 days), the amount of $102,911.75 is the cap on the principal liability of Mr. Knox. 
In addition to this amount, the Personal Guaranty adds interest at the Lease rate, as well as costs and 
expenses. As set forth below, the total principal amount of the damages due to Hunan's default is 
$96,099.09 (less the $7,600 security deposit), which is well below the cap set by the Personal 
Guaranty. Mr. Knox, therefore, is liable for the full judgment to be set forth, jointly and severally 
with Hunan. 
25. RCC was damaged by the nonpayment of late fees for January and February 2005 in the 
amount of $1,363.89, which bears interest at the contractual rate of 15% per annum from and after 
February 28,2005, until collected. RCC should be awarded these damages and judgment should be 
entered jointly and severally against Hunan and Mr. Knox for this amount. 
26. RCC was damaged by unpaid rent from March 1 through March 9,2005, in the prorated 
daily rental amount of $281.95 per day, for a total of $2,537.55, plus contractual interest of 15% per 
annum, from and after March 9, 2005, until collected. RCC should be awarded these damages and 
judgment should be entered jointly and severally against Hunan and Mr. Knox for this amount. 
27. RCC is entitled to damages for Hunan's unlawful detainer from March 10 through May 
9,2005 - a total of 61 days-whichis calculated as the reasonably daily value of the premises, being 
$281.95, which is to be trebled by law to $845.85, for 61 days, totaling $51,596.85, which bears 
interest at the contractual rate of 15% per annum from and after May 10,2005, until collected. RCC 
should be awarded these damages and judgment should be entered jointly and severally against 
Hunan and Mr. Knox for this amount. 
28. RCC has also been damaged during the time it retook possession of the premises on May 
10, 2005, in the amount of unpaid rent until the time the new tenant began paying rent at the 
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premises on October 1,2005, being a total of 144 days, at the daily rental Lease rate of $281.95, for 
a total of $40,600.80, plus contractual interest of 15% per annum from and after October 1, 2005, 
until collected. RCC should be awarded these damages and judgment should be entered jointly and 
severally against Hunan and Mr. Knox for this amount. 
29. RCC shall prepare a judgment in its favor against Hunan and Mr. Knox, jointly and 
severally, to include all damages set forth above (interest to continue post judgment at the rate of 
15% per annum) - less the security deposit. After that amount has been determined, the Court will 
enter the judgment. 
30. The Court will now consider the fourth and seventh contested issues of law set forth in 
the Pretrial order of whether Hunan waived all of its claims relating ot Landlord's Work and if not 
waived, whether Hunan is entitled to any offset and the amount of such offset. 
31. Hunan has raised a counterclaim that RCC did not complete certain items of Landlord's 
Work required by the Lease; however, a party may intentionally waive his or her rights under a 
contract, thereby precluding a claim or defense based on that right. 
32. In order to maintain its defense of waiver, RCC must establish three elements: (1) an 
existing right, benefit or advantage; (2) knowledge of its existence; and (3) an intention to relinquish 
the right. Living Scriptures, Inc. v. Kudlik, 890 P.2d 7, 9 (Ut. Ct. App.1995). 
33. If this Court determines that there has been a waiver by Hunan, then Hunan is precluded 
from asserting an action or defense based upon the waived right or benefit. See, e.g., Bakowski v. 
Mountain States Steel Inc., 2002 UT 62, f|[ 21 -32, 40, 52 P.3d 1179 (holding that party waived its 
right to subrogation and upholding dismissal of party's subrogation claim); Cont'l Ins. Co. v. 
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Kingston, 2005 UT A$p 233,^ 9,114P.3d 1158 ("Once a party intentionally relinquishes the right 
to rescind, it is thereafter prohibited from asserting that right."). 
34. The first element of waiver - an existing right, benefit or advantage - may be found in 
a contract. A contract may grant a promisor existing contractual rights, benefits, or advantages, such 
as the right to cancel a contract if certain conditions are not met. See, e.g., Res. Mgint. Co. v. Weston 
Ranch & Livestock Co., 706 P.2d 1028, (Utah 1985) (upholding contract in which party retained 
right to terminate contract if value of property would not justify further contract performance). 
35. In the case at hand, the Lease specifically states what Hunan's obligations are, as well as 
Hunan's rights as relating to the Landlord's Work. Hunan was obligated to submit its construction 
and build-out plans and specifications to Landlord within 30 days of signing the Lease, but Hunan 
did not do this; in fact, RCC never did receive plans from Hunan. RCC was required to construct 
this new building without the benefit of plans and specifications from Hunan to assist in placement 
of utility stubs, and other fixtures, hi addition to this obligation, Hunan also had the right to inspect 
the Landlord's Work once RCC indicated it had finished such work by issuing a Notice of Tender 
of Possession to Hunan. Once the Notice of Tender of Possession was delivered to Hunan, Hunan 
had thirty days to point out any problems with Landlord's Work, including creating a punchlist, so 
Landlord could address the issues and correct any problems if required. Hunan ignored this right of 
the Lease. RCC did not receive any notice from Hunan of any issue or problem with the Landlord's 
Work nor did RCC receive a punchlist from Hunan during the thirty (30) day time frame set forth 
in the Lease. It was not until a meeting three months after the Notice of Tender of Possession that 
Hunan raised any concerns, and then the concerns raised were not the same concerns enumerated in 
30 
Hunan's counterclaim. Hunan cannot ignore or sit on its rights and then later try to raise them in a 
counterclaim. 
36. The second element of waiver-knowledge of a right's existence -may be inferred from 
a party's signature on a contract: "A party may not sign a contract and thereafter assert ignorance or 
failure to read the contract as a defense." John CallEng'g, Inc. v. Manti City Corp., 743 P.2d 1205, 
1208 (Utah 1987). 
37. In this case, Hunan has not even asserted that it did not know of the existence of its rights 
under the Lease, and did not present any evidence to indicate that it did not know of its rights and 
obligations under the Lease. Hunan signed the Lease, therefore, it has knowledge of its rights and 
obligations set forth in the Lease. 
38. Relinquishment of a contractual right, the final element of waiver, must be distinctly 
made and may be express or implied. Soter's, 857 P.2d at 940. To find relinquishment, "a fact 
finder need only determine whether the totality of the circumstances 'warrants the inference of 
relinquishment.'" IHCHealth Servs., Inc. v. D&KMgmt, Inc., 2003 UT 5, If 7, 73 P.3d 320 
(quoting Soter's, 857 P.2d at 942). 
39. In the case at hand, Tenant had its specific rights and time frames outlined within the 
Lease regarding the acceptance or rejection of Landlord's Work, as well as obligations to provide 
plans and specifications to guide that work: 
a. The Lease states in Exhibit "C," subparagraph 1 (bate-stamped page RCC-00051), 
"Tenant shall deliver two sets of plans to Landlord within thirty (30) days of date of 
Lease execution and Landlord shall have ten (10) days to review and approve said plans 
and specifications." Paragraph 5 of the Lease (bate-stamped page RCC-000011) states 
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"Prior to the commencement of Tenant's Work or any alterations or additions in, or to 
the Premises, Tenant shall deliver to Landlord, for its written approval, all drawings, 
plans and specifications for Tenant's Work or any addition or alteration (collectively 
referred to as "Plans"), which approval shall not be unreasonably withheld or unduly 
delayed." Hunan did not submit its plans to RCC for approval. It is thus barred from any 
claim of damages that would arise from the contention that something was not located 
in the proper place at the Premises. 
b. Under paragraph 5 of the Lease, "Tenant shall have the right during the thirty (30) 
day period immediately following Notice of Tender to present to Landlord a reasonable 
punch list of items relating to structural items or items described in Exhibit "C" for 
Landlord to repair at Landlord's reasonable discretion." Hunan did not provide a 
punchlist, therefore it waived its right to later claim a problem with state of the 
Landlord's Work. 
c. Paragraph 3 of the Lease states, "Tenant's taking physical possession of the 
Premises shall be conclusive evidence that Tenant accepts the same and that the Premises 
are in the condition called for by this Lease." Hunan had the option to not take 
possession until it was satisfied with the condition of the Premises. Likewise, RCC had 
the right to rely on this provision that RCC's work was complete once Hunan took 
possession and began doing its own work at the Premises. RCC had a contractual 
relationship with Watts Construction and could require them to complete any work that 
was overlooked but should have been done under the terms of the contract. By taking 
possession, Hunan waived any and all claims that Landlord's Work was incomplete. 
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d. In addition, the parties entered the Lease Modification on October 29, 2004, bate-
stamped RCC-000076. Even if Hunan's actions up to this point had not been enough to 
establish that Hunan was waiving certain rights under the Lease, Hunan affirmatively 
accepted the Premises as- is and indicated that all of Landlord's work was complete, as 
set forth in the Lease Modification, and Hunan received consideration in the form of 
RCC's waiver of a month's rent. Hunan's claim that RCC still needed to pay for work 
Mr. Funk had completed because the Lease Modification states that Hunan waives claims 
for "further" Landlord's Work is not persuasive. First, it is inconsistent with the 
statement that Hunan accepts the Premises as-is. Second, the Lease describes as 
Landlord's Work both the payment and the performance of the items set forth in Exhibit 
"C" to the Lease. No further Landlord's Work, therefore, means no further payment or 
performance for the items in Exhibit "C." Therefore, Hunan waived any claim for further 
payment from RCC other than what was set forth in the Lease Modification. 
40. By Hunan's failure to submit plans and specifications to RCC as required under the 
Lease, Hunan waived any claim that RCC failed to provide the work set forth in Exhibit "C" to the 
Lease that could have been prevented had Hunan complied with the Lease. Furthermore, RCC gave 
Hunan the Notice of Tender and Hunan then had then thirty days to inspect the Premises and raise 
any issue regarding Landlord's Work. Hunan inspected the Premises but did not raise any objections 
or give notice of any concerns about the condition of the Premises or Landlord's Work. 
41. By itss failure to raise any objections or provide a punchlist, Hunan waived its claim that 
RCC did not folly comply with its obligations under the Lease. Any changes that Hunan made after 
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it had accepted the Landlord's Work and taken possession of the Premises were undertaken at 
Hunan's expense. 
42. Hunan's waiver of any claim of RCC not performing all of the Landlord's Work as 
required under the Lease was reinforced when Hunan took possession of the Premises in September. 
Under the terms of the Lease, Hunan's taking possession and then beginning to do its own work is 
to be considered conclusive evidence that Hunan accepted the Premises as being in the condition 
called for in the Lease. 
43. Finally, on October 29, 2004, Hunan specified in writing that Landlord's Work was 
complete except for four things that RCC agreed to do, as specified in the Lease Modification. 
Hunan specifically accepted the Premises as-is. 
44. In consideration of what was to be a full and final resolution of any claim on this issue, 
RCC agreed to waive the outstanding October rent of $9,540.80 and alter the Rent Commencement 
date from October 1,2004, to November 1,2004, although the Lease Commencement Date did not 
change. 
45. Hunan waived its claims that RCC did not complete the Landlord's Work relating to 
restroom, electrical work, HVAC, water heater, T-bar ceiling, underground plumbing and flooring 
and cannot recover under its counterclaim. 
46. Even if Hunan had not waived the claims it raises in its counterclaim, its counterclaim 
must fail because Hunan failed to properly establish its damages. The party seeking damages has 
the burden of proving the fact, causation, and amount of damages and must do so with reasonable 
certainty and not by speculation or guesswork. See Price-Orem Investment Co. v. Rollins, Brown 
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and Gunnell, Inc., 784 P.2d 475,478 (Ut.Ct.App. 1989) (citing Canyon Country Store v. Bracey, 781 
P.2d414, 418 (Utah 1989)). 
47. Further, "to prove the amount of damages, the evidence must 'rise[ ] above speculation 
and provide[ ] a reasonable, even though not necessarily precise, estimate of damages.'" ProMax 
Dev. Corp. v. Mattson, 943 P.2d 247, 255 (Ut.Ct.App. 1997) (alterations in original) (citation 
omitted). 
48. As set forth above, RCC's damages are calculated with precision based on the Lease. 
The amount of unpaid rent prior to the termination, the number of days Hunan unlawfully detained 
the Premises and the number of days the Premises stayed vacant after being restored to RCC were 
well established in the evidence as set forth above in the Findings of Fact. 
49. On the other hand, Hunan failed to provide such specificity. Mr. Funk testified that he 
did not break down the cost of the sheet rock for the bathroom from the overall cost of the tenant 
improvements. Mr. Funk also testified that he did not break down the various electrical costs for 
wiring the entire Premises, outlets, switches, cooking facilities, and lay in lights. There was no 
evidence in the form of invoices specific to the items Hunan claims should have been performed by 
RCC, nor did Mr. Funk testify that he was requested to create any. Rather, Mr. Funk testified that 
he had not been told that RCC would be paying for any of the work he was doing. Mr. Funk was not 
hired by RCC, nor did RCC direct any of his work. Furthermore, Hunan claims that RCC should 
pay for its entire cost of its bathroom when the Lease only required RCC to provide a minimal 
bathroom that was sufficient to meet code, not an elaborate bathroom with cobblestone on the walls, 
fully walled in bathroom stalls, and other upgrades. On cross examination, Mr. Funk admitted that 
these upgrades were not required for the bathroom to meet code. 
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50. Judgment should be entered in favor of RCC against the Hunan and Mr. Knox jointly and 
severally consistent with these Findings of Fact and Conclusions of Law. 
51. Each side should bear its own attorney fees and costs. 
DATED this ^>~" day of March, 2007. 
ERIC A. LUDLOW, District Court Judge 
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CERTIFICATE OF MAILING/DELIVERY 
I hereby certify that on the U") day of March, 2007,1 caused to be mailed, postage 
prepaid, and/or caused to be delivered via folder, a true and correct copy of the foregoing FINDINGS 
OF FACT AND CONCLUSIONS OF LAW to: 
Russell S. Mitchell, Esq. 
Jones, Waldo, Holbrook & McDonough, P.C. 
301 North 200 East, Suite 3-A 
St. George, Utah 84770-3041 
Russell S. Walker, Esq. 
David R. Williams, Esq. 
Woodbury & Kesler, P.C. 
P.O. Box 3358 
Salt Lake City, Utah 84110-3358 
Clerk, Fifth District Court 
37 
EXHIBIT 4 
IN THE FIFTH JUDICIAL DISTRICT COURT FOR/ 
WASHINGTON COUNTY, STATE OF I HAM (^ 
Z« 2-- 05 
moioft^ WHYY 
RED CLIFFS CORNER, L.L.C., 
a Utah limited liability company, 
Plainn;-
vs. 
J.J. HUNAN, INC., a Utah corporation, 
dba J.J. HUNAN SUM FUN FOOD, 
and R. ALAN KNOX, an individual, 
Defendants. 
- „ 051)500538 
judge Erie A. Ludlow 
A bench trial was \\c.u\ in this case on November 28 and 29, 2006, at which the Court 
heard testimony and received evidence. Having reviewed ine evidence una ncaru me aiyiini-jhis 
: •. "un ;«:! \W Court entered its Findings of Fact and Conclusions of Law and directed plaintiffs 
r.uunset to prepare a proposed final judgment. The Court has also fully considered the proposed 
judgmei it and defendants' objections to it. 
It is therefore ORDERED, ADJUDGED AND DECREED that plaintiff be awarded 
judgment against defendants I.I Ihtiitiii, lin aiu! K. Alan kim\, (uiiilL and ^ u'utlh, is lulluivi 
1. I he principal amount of judgment as set forth in the Order Re: findings of Fact and 
Conclusions of Law is the sum of $1,363.89 (late fees), $2,537.55 (rent), $51,596.85 (treble 
damages; .i:a".esj k \ ^ ^ 1 Al 000 
(defendants' bond currently held by the Court), for a subtotal of principal damages of 
$83,499.09. 
2. Contractual interest at 15% per annum on all of the above-state amounts, pursuant to 
the Court's Order Re: Findings of Fact and Conclusions of Law, through July 31,2007: 
a. Interest on late fees of $0.56 per day for 884 days = $495.04. 
b. Interest on rent of $1.04 per day for 875 days = $910.00. 
c. Interest on treble damages of $21.20 per day for 813 days = $ 17,235.60. 
d. Interest on contract damages of $16.68 per day for 669 days = $11,158.92. 
e. The subtotal of all interest through July 31 = $29,799.56. 
3. The Clerk of the Court shall release defendants' bond in the amount of $5,000 to 
plaintiff upon entry of this judgment. 
4. All parties shall bear their own costs and attorney's fees. 
5. Defendants' counterclaim is dismissed with prejudice and on the merits. 
6. Total judgment is $113,298.65, to bear interest thereon at the contractual rate of 
fifteen percent (15%) per annum as provided in the lease from the entry of judgment until paid. 
DATED this V^ day of Arigbst, 2007 
JUDGE ERIC A. LUDLOW 
Fifth District Court 
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CERTIFICATE OF MAILING/DELIVERY 
I hereby certify that on the ' [ day of j o b ' ,J. ' • • a 
mailed, postage prepaid, and/or caused to be delivered via folder in the Clerk's Office of the 
Fifth District Court, a true and correct copy of the foregoing JUDGMENT to: 
Russell S. Mitchell, Esq. 
Jones, Waldo, Holbrook & McDonough, P.C. 
301 North 200 East, Suite 3-A 
St. George, Utah 84770-3041 
Russell S. Walker, Esq.^ 
-David R. Williams, Esq/) 
Wood^urjTarKBSlerTP.C. 
P.O. Box 3358 
Salt Lake City, Utah 84110-3358 
« N 
Clerk, Fifth District Court. 
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